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Current Topics. 
The Solicitors (Emergency Provisions) Bill. 


THE objects of the Solicitors (Emergency Provisions) Bill, 
recently introduced in the House of Lords by Lorp Wricur, 
are (we quote from the title) “to provide for meeting 
difficulties arising from the present emergency and affecting 
solicitors or their articled clerks; to amend enactments 
relating to articled clerks and the application of proceeds of 
fees payable to the Registrar of Solicitors ; and for purposes 
connected with the matters aforesaid.” Clause 1 would 
enable the Council of The Law Society at its discretion to 
exempt any articled clerk from taking the Intermediate 
Examination or any separate part of the examination on 
account of circumstances connected with, or arising out of, 
the present emergency, and cl. 2 would enable the Council to 
permit an articled clerk to enter for his Final Examination at 
some earlier date than that prescribed by the Solicitors Act, 
1932. Under cl. 3 the Council would be empowered to permit 
time spent in national service to count as good service under 
articles. Clause 4 contemplates a reduction in the required 
term of service under articles by reckoning attendance at a 
course of legal instruction interrupted either by the closing 
of the Law School or absence of the student on national 
service. Clause 5 relates to the suspension of prizes. Clause 6 
proposes that any power which under the Solicitors Acts, 1932 
to 1939, is exercisable by the Master of the Rolls may during 
the present emergency, if he or the Lord Chief Justice so 
directs, be exercised by any judge of the High Court. Clause 7 
contains an amendment to s. 37 (6) of the Solicitors Act, 1932, 


to enable the Registrar to apply so much of the 15s. out of | 


every fee of £1 paid in respect of the issue of a practising 
certificate as may not be required for the purposes of legal 
education to such other purposes of the Solicitors Acts, 1932 
to 1940, as The Law Society may think fit. The object of 
cl. 8 is to amend s. 26 (1) of the Solicitors Act, 1932, and 
leave to the discretion of the Council the number of 
examinations to be held in each year. 


Transfer of Powers. 
CoNSIDERABLE changes are proposed by cl. 9 of the measure. 
The explanatory memorandum recalls that under the 


Solicitors Acts applications may be made to the Master of | 
| prescribed year,” and will effect consequential amendments 


the Rolls, not only by solicitors but also by articled clerks 
and intending articled clerks; while in a number of cases 
appeal lies to the Master of the Rolls from decisions of the 
Registrar. It is stated that the Council of The Law Society 


2 


is aware that the performance of the duties laid upon the 


| Master of the Rolls by the Solicitors Acts has made 


considerable demands upon his time, and the Council feels 
that the Master of the Rolls ought to be relieved of his work 
under the Solicitors Acts relating to articled clerks, but that 
it is desirable that he should continue to exercise his 
jurisdiction over the admission of solicitors and over solicitors 
generally. The Council takes the view that there is no 
sufficient reason why The Law Society should not exercise 
complete control over articled clerks, and that applications 
which now have to be made by articled clerks or intending 
articled clerks to the Master of the Rolls might properly be 
made to the Society. It is also considered that in certain 
cases the right of appeal by articled clerks to the Master of the 
Rolls should be abolished. It is proposed that the Master 
of the Rolls should relinquish his powers in the following 
cases: (1) to direct the registration of articles nune pro tunc ; 
(2) to make an order permitting a clerk to hold some office or 
employment while serving under articles ; (3) to direct that 
irregular service under articles be deemed gpod service ; 
(4) to grant special exemption from The Law Society's 
Preliminary Examination; (5) to hear appeals against the 
refusal of the Society to exempt an articled clerk from attend- 
ance at a law school or to approve a law school; (6) to hear 
appeals against the refusal of the Society to issue a certificate 


| of having passed the Intermediate or Final Examination ; 


and (7) to direct that service under articles to a solicitor who 
has not been in continuous practice for five years shall be 
deemed good service. It is pointed out, in regard to the 
matters mentioned in paras. (2) and (4), that it has been the 
practice of successive Masters of the Rolls to obtain the 
views of the Council which is accordingly aware of the principles 
which from time to time have actuated the Master of the 
Rolls in the exercise of his discretion. 


Rating and Valuation (Postponement of Valuation) Bill. 


THE object of the Rating and Valuation (Postponement 
of Valuation) Bill, 1940, is to postpone the making of new 
valuation lists until after the end of the present emergency. 


it provides that the valuation lists in force under the Valuation 


(Metropolis) Act, 1869, on the date of the passing of the 
proposed Act shall remain in force until 5th April in “ the 


in s. 46 of the Act of 1869. In regard to property outside the 
Metropolis, the Rating and Valuation (Postponement of 
Valuation) Act, 1938, postponed until Ist April, 1941, the 
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coming into force of the third new valuation list under the 
Rating and Valuation Act, 1925. The Bill provides that 
“the prescribed year” shall be substituted for 1941 in the 
Act of 1938. The prescribed year under the measure means 
‘such year as His Majesty may by Order in Council appoint, 
not being later than the second year after that in which the 
end of the present emergency falls.” The word * year” 
means a year beginning with the Ist day of January, and the 
expression ‘ the end of the present emergency ’> means such 
date as may be declared by the Crown under the Courts 
(Emergency Powers) Act, 1939, to be the date on which the 
emergency that was the occasion of the passing of the Act 
came to an end. Mr. Exxior, Minister of Health, moving 
the second reading of the Bill in the House of Commons on 
15th February, stated that it had become administratively 
impractical to undertake the work of reassessment, and that 
the instability of value under war conditions made the 
present time inappropriate for a general revaluation. He 
intimated that the new list would be brought in at an earlier 
date than that provided by the measure if conditions permitted 
and revaluation was felt after consultation with the authorities 
concerned to be necessary. 


Solicitors on Active Service : Stamp Duties. 

THE Law Society, in response to representations made by 
the Council to the Chancellor of the Exchequer, has received 
a communication to the effect that the Board of Inland 
Revenue has been authorised to repay stamp duty in respect 
of the practising certificates of solicitors, whether male or 
female, who have been or are engaged on active service with 
the Fighting Services (including those employed in uniform 
by the Fighting Service Departments in military formations 
or units) and who have taken no active part in conducting 
the business of their firm while so engaged. The repayment 
may be for the whole of the year (ending 15th November) 
covered by the certificate, or for a proportionate part thereof. 
Applications will also be entertained fur repayment of a 
moiety of the stamp duty in respect of the practising 
certificate in cases where the period which has elapsed from 
the date of the solicitor’s admission, excluding the period of 
his service with the Fighting Services, is less than three years 
and the full duty of £6 or £9, as the case may be, has been 
paid. The Board has also been authorised to repay the 
stamp duty paid on articles of clerkship where the articled 
clerk has lost his life while engaged on active service with 
the Fighting Forces. The foregoing information,is contained 
in a letter sent to the Secretary of The Law Society by the 
direction of the Board of Inland Revenue and set out in the 
February issue of The Law Society’s Gazette. We desire to 
express to our contemporary our indebtedness for being able 
to bring this information to the attention of our readers. 


Evidence of Young Children. 

TuEspay’s Times contains a report of a passage from a 
judgment delivered in the Court of Criminal Appeal on the 
previous day concerning the duty of the presiding judge to 
satisfy himself whether or not a child is in a position to be 
sworn. In the case in question a young child had been 
allowed to give evidence without being sworn, and the Court 
of Criminal Appeal (CHARLES, HumpHreys and WrorresLey, 
JJ.) being satisfied that there had been nothing more than 
an irregularity and that no miscarriage of justice had occurred, 
dismissed the appeal. The judgment of the court was 
delivered by Humpnreys, J., who said that the presiding 
judge had been informed that the justices in the court below 
had refused to allow the child to be sworn and the judge 
had accepted that statement and allowed the child to give 
evidence without being sworn. The Court of Criminal Appeal 
had, however, on more than one occasion intimated that it 
was the duty of the presiding judge to satisfy himself whether 
a child of tender age was or was not in a position to be sworn, 
and those who had to preside over criminal trials must 





remember that it was the duty of the presiding judge to make 
the investigation for himself. 


House to House Collections Act, 1939. 


READERS may be reminded that the House to House 
Collections Act, 1939, comes into force on Ist March, the 
date to which its operation was postponed under the Postpone- 
ment of Enactments (Miscellaneous Provisions) Act, 1939. 
After such date no appeal to the public by means of visits 
from house to house may be made without permission of the 
local police authority, and any such collection will have to be 
conducted in accordance with the various provisions of the 
Act and the regulations made thereunder. In the case of 
charities extending over the whole or a substantial part of 
England and Wales the promoter may apply to the Home 
Secretary for an order exempting him from the requirement 
to obtain licences. On the other hand, where a chief of police 
is satisfied that a collection is for a purely local purpose and 
is likely to be completed within a short period, he may grant 
a certificate to that effect, and the general provisions of the 
Act and regulations will not apply. But collectors for such 
charities are forbidden to use badges or certificates resembling 
the prescribed forms and must give their names, addresses, 
and signatures on the demand of a constable. The nature of 
the general requirements of the Act in relation to the charities 
other than those above mentioned has already been indicated 
in these columns. The Act applies to Scotland, certain of 
the provisions above mentioned being suitably adapted for 
that purpose. As was indicated in our last issue (p. 120), 
the Home Secretary has appointed a committee to assist him 
in carrying out the duties placed upon him by the Act. 


Recent Decisions. 

In Abingdon Borough Council v. James ; Same v. Thane 
(p. 134 of this issue), Srmonps, J., held that the 
plaintiffs were entitled to an injunction to restrain the 
defendants from permitting their dwelling-houses to remain 
so as to prevent the plaintiffs’ free access to a water main 
under the said houses for purposes of repair and maintenance. 
The main had been constructed in 1933 to 1934 under 
statutory powers, the then owner of the land having accepted 
compensation and sold the land to the builder of the houses, 
which were sold to the defendants, who purchased through a 
building society in ignorance of the existence of the main. 
His lordship granted a mandatory order, but suspended it for 
a period of one year from the date of the judgment. 


In Digby v. General Accident Fire and Life Assurance 
Corporation, Ltd. (p. 135 of this issue), ArTktinson, J., 
held that a chauffeur, against whom damages and costs had 
been awarded in favour of his employer, the policy-holder, 
in respect of personal injuries sustained in an_ accident, 
was entitled to avail himself of the arbitration clause in the 
policy and, on that assumption, was entitled to recover the 
amount of the damages and costs from the insurers. 


In Hollis v. Wingfield and Others (The Times, 20th 
February), the Court of Appeal (MacKinnon and CLavuson, 
L.JJ.) upheld a decision of Farwe t, J., to the effect that a 
first mortgagee (of shares in a company which went into 
voluntary liquidation) was entitled to pay out of the moneys 
in her hands to the Commissioners of Inland Revenue income 
tax on the interest due under her mortgage. This was 
questioned by the second mortgagees and the mortgagor, but 
the Court of Appeal intimated that the first mortgagee was 
not only entitled but bound to act as she had. 


In Coates v. Wembley Stadium, Ltd., and Another (The Times, 
2lst February), Asqurru, J., awarded the plaintiff damages 
for assault on the ground that although at the time the 
plaintiff was a trespasser—the contractual licence which he 
had obtained by a ticket for a racing enclosure having by 
his own conduct been justifiably revoked—the legitimate use 
of force to secure his removal had been exceeded. 
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Further Points of “Black-out” Law. 


One feature of the present war-time period is the veritable 
flood of legislation, both Acts of Parliament as well as 
Statutory Regulations and Orders. Many of these are 
obviously of an experimental nature and replaced by others 
almost as soon as they have been issued. Since the writing 
of the article on this topic which appeared in this journal on 
the 10th February (84 Sox. J. 87), the new Lighting 
Restrictions Order, 1940 (S.R. & O., 1940, No. 74), has been 
issued ; it came into force on the 22nd January, 1940. This 
Order is more comprehensive than the one it replaces, but 
the main scheme and provisions of it are similar. 

The general rules are set out in para. 1, and, though the 
wording of it is changed, the effect is essentially the same. 
Thus it is unlawful during the hours of darkness— 

“(a) for any light to be displayed inside any roofed 
building, closed vehicle or other covered enclosure in such 
circumstances that any illumination therefrom is visible 
from outside the building, vehicle or enclosure ”’ ; 

and 

(b) for any light to be displayed otherwise than in a 
roofed building, closed vehicle or other covered enclosure.” 
The Order then proceeds to deal with the various ways in 

which lights may lawfully be displayed, that is, with cases 
which are taken out of the above general rules. Many of 
these exceptions are as in the previous Order. Thus, para. 3 
deals with lights the display of which is authorised by a chief 
officer of police, a member of His Majesty’s forces, or by a 
constable all acting in the course of their duty ; it might be 
noted that a constable has been included in the new paragraph. 
Paragraph 6 deals with lights for the regulation of road 
traffic—road signs, traffic signals, and lights on bollards—and, 
apart from slight alterations with regard to lights on street 
refuges, it is essentially the same as before. Again, para. 13, 
dealing with illuminated signs to indicate the position of fire 
stations, hospitals, etc., is unchanged ; and para. 25, dealing 
with the inside illumination of trams, trolley vehicles, or 
public service vehicles, practically reproduces the old para. 11. 
The use of lights on railways, docks, waterways, quays, 
harbours, etc., is dealt with in Pt. V of the Order and is 
much as it was under the old Order. Paragraph 49, regulating 
the use of lights for rescue work, demolition and repair work, 
is essentially unchanged. 

The regulations relating to the lights on road traffic are 
much fuller and in an apparently more permanent form. As 
regards motor cars, five types of lamps are authorised. These 
are authorised side-lamps, rear-lamps, stop-lights, head-lamps 
and dual-purpose lamps. The authorised side-lamp, as 
defined in para. 14, must not exceed 7 watts; its reflector 
must be blackened and its light emitted through an aperture 
of 2 inches diameter, which aperture must he covered by 
uncoloured material equal in density to two sheets of news- 
paper; this material must not be treated in any way to 
increase its transparency. The authorised rear-lamp must, 
under para. 15, be a similar lamp, but giving a light red in 
colour. Paragraph 16 deals with the authorised stop-light ; 
It must also be of the type described in para. 14, but is to 
give a light of a red or amber colour. The authorised head- 
lamp is described in para. 17 ; its power may exceed 7 watts 
and it must give out a white light. It may only be carried 
at the front of the car and it must be fitted with a special 
mask, the chief requirements of which are that no light be 
allowed to shine upwards above the horizontal, that it is 
fitted with a diffusing screen, and that the intensity of the 
light given on a vertical screen 10 feet away does not exceed 
2°5 foot candles. It might be noted here that by para. 52 (1) (9) 
“ wattage’ when mentioned in the Order is deemed to apply 
to other lamps, not electric, which emit the same light as an 
electric lamp of that wattage. The authorised dual-purpose 
lamp, described in para. 18, is a combination of the authorised 





head-lamp and side-lamp. The use and display of these lamps 
is governed by para. 20. The motor car must display lights 
as required by the Road Transport Lighting Act, 1927, but 
the lamps used must be authorised side-lamps and rear-lamps. 
One authorised head-lamp may be carried, unless the car is 
fitted with an authorised dual-purpose lamp. In a fog the 
head-lamp may be unmasked under the conditions described 
in para. 21 (3)— 

(i) Progress is not reasonably practicable without the 
use of such unmasked light. 

(ti) The head-lamp is controlled by a separate switch. 

(iii) The light is directed downwards and to the left. 

(iv) It is extinguished on receipt of an air-raid warning, 

An illuminated traffic indicator is allowed by para. 20 (4) (ce), 
provided the slit through which the light passes does not 
exceed one-eighth of an inch in width. Trailers drawn after 
cars are required by para. 22 (3) to show lights towards the 
front from authorised side-lamps as well as one towards the 
rear from an authorised rear-lamp. It seems important to 
note that under this paragraph trailers must carry front 
lights. A taxicab is permitted, under para. 29, to carry a 
characteristic light to show that it is a taxicab, provided this 
light is inconspicuous from a distance of 100 feet. Special 
regulations are provided for lights on motor-cycles (para. 30), 
pedal cycles (para. 31), horse-drawn vehicles and hand carts 
(para. 32), and vehicles with overhanging loads (para. 54); 
for details of these, the Order itself should be consulted. 

The question of white paint on the bumpers and running 
boards of cars has excited a good deal of comment. It was 
originally required under para. 7 of the old Order, and con- 
siderable doubt arose as to whether this paragraph was not 
ultra vires reg. 24 (1) (b) of the Defence Regulations, 1939. 
This regulation gave power to prescribe lights to indicate 
the position of premises or to give warning of the presence of 
vehicles. It is at least arguable that the Order might be 
good as prescribing a method of using a road, i.e., using a 
road by means of a car with white painted bumpers and 
running boards, under reg. 24 (1) (ce) which gives power 

“for prohibiting or regulating the use of roads by any 
particular class of traffic, so far as appears to the Secretary 
of State to be necessary for avoiding danger subsequent 
on compliance with any provisions of an order under this 
Regulation which relates to the lighting of roads or vehicles 
on roads.” 

However, the difficulty has now been solved by an amend- 
ment of the Defence Regulations themselves*by means of 
S.R. & O., 1939, No. 1682, which came into force on the 
23rd November, 1939, and substituted for reg. 24 (1) (6) the 
following— 

“for securing that in such circumstances as may be 
specified in the Order such indication of the position *of 
such premises and places and such warning of the presence 
of such vehicles, vessels, animals and things as may be 
prescribed in the Order, and for prescribing the manner 
in which any apparatus for the purpose of giving any such 
direction or warning is to be constructed, installed and 
used.” 

Thus, under the amended regulations, para. 7 of the old 
Lighting Restrictions Order probably became good on the 
23rd November, 1939. The situation is now clear: the use 
of white paint or white material on the bumpers and running 
boards of motor cars is required by para. 35 (2) of the new 
Order. 

An important relaxation of the general rule requiring 
complete darkness is to be found in Pt. IV of the Order, 
which deals with the lighting of shop windows and the like. 
In December, 1939, the Minister of Home Security issued a 
Crown copyright memorandum on shop window lights, but 
this was not an amending order and its effect and validity, 
if any, was quite uncertain. The position now, however, 
has been made clear under the new Order. The provisions 
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as regards shop windows, which are somewhat complicated, 
are dealt with in para. 41, whilst para. 43 deals with the 
illumination of stalls in open markets. Other paragraphs 
in this part of the Order deal with illuminated signs for hotels 
and places of public entertainment. 

Another relaxation of the general rule is to be found in 
para. 7, which allows street lighting in certain areas, specified 
hy the Minister of Home Security, provided the lamps used 
comply with the requirements of British Standard Specification 
No. B.S. /A.R.P. 37. 

Paragraph 50, which deals with the case of hand-lamps, 
makes a number of changes in the old para. 15, which 
previously dealt with this matter. It requires that 

(a) the light be displayed from a hand-lamp complying 
with the requirements of British Standard Specification 

No. B.S. /A.R.P. 3; or 

(b) the light emitted from the lamp be dimmed by two 
sheets of tissue paper, that the light be white and that 
the lamp be directed downwards. 

The power to make regulations as to flames, sparks or glare 
given under reg. 24 (1) (d) of the Defence Regulations has 
now been used, and para. 5 makes the Order apply to the 
emission of flames, sparks or glare except when such emission 
is a necessary incident to the driving of a vehicle. Thus, a 
matter like the Swadlincote Case (referred to in the previous 
article and reported in J.P., 1939, vol. 103, p. 726) could now 
he the subject of proceedings taken under the Lighting 
Restrictions Order itself. Another interesting addition to the 
Order is to be found in para. 8, which allows a local authority, 
which normally provides fog flares, to provide them in cases 
of fog, if provision be made to extinguish them on receipt 
of an air-raid warning. 

The interpretation paragraph (52) has several interesting 
pots. It is enacted by sub-para. (3) that any reference 
to legibility, visibility or inconspicuousness in the Order 
shall be construed as a reference to such in the dark, 
in the absence of moonlight, fog, mist or rain and with all 
lights in the vicinity extinguished. Again sub-para. (1) (4) 
deals with * hours of darkness ” which are now defined in the 
same manner as in the Road Transport Lighting Act, 1927, 
s. 1 (4), thus: 

(a) as respects the period of summer time the time 
between one hour after sunset and one hour before sunrise ; 

“(b) as respects the remainder of the year the time 
between half-an-hour after sunset and half-an-hour before 
sunrise. 








The New Statute of Limitations. 
I. 

Tue Limitation Act, 1939, received the Royal Assent last 

May, and comes into force on Ist July, 1940. The long delay 

was doubtless thought necessary in order to give the legal 

profession time to study and assimilate the numerous changes 

which the Act effects. 

The Act repeals and replaces all the existing general 
statutes imposing limits of time upon civil actions. It is 
thus a consolidating Act. But it is also in a drastic sense an 
amending Act, the amendments being based on the Fifth 
Interim Report (Statutes of Limitation) of the Law Revision 
Committee (1936, Cmd. 5334). 

By s. 30 the Act is to bind the Crown, save in a few cases 
expressly mentioned. Accordingly, the doctrine “ nullum 
tempus occurrit regi,” which had already been abolished in 
cases of land by the Crown Suits Acts, 1769 and 1861, is 
abolished in all actions covered by the Act. 

Part I of the Act prescribes the limitation periods which 
are to be applicable in all the cases covered by the Act, but 
is subject to the extensions for disability, acknowledgment, 
part payment, fraud of mistake prescribed in Pt. IT (see s. 1). 
Those extensions are therefore uniform; under the old law 


| 





there were different and mutually inconsistent extension 
provisions for the various classes of action, and in many cases, 
of which the most notorious was that of actions against 
the classes of person protected by the Public Authorities 
Protection Act, 1893, there was no extension at all (see 
Jacobs v. L.C.C. [1935] 1 K.B. 67). 

The first fasciculus of Pt. I deals with ** Actions of contract 
and tort and certain other actions.” The period for actions 
upon simple contracts remains unchanged: it is six years 
from the accrual of the cause of action (s. 2 (1) (a)). The 
same period also appears to apply to the actions described 
in Roman law as ** quasi ex contractu,” viz., actions depending 
neither on consensus nor wrongdoing, but brought in England, 
under the old system of pleading, as actions of assumpsit 
upon fictitious contracts. By s. 2 (1) (a) there is now also 
to be a six-year period for all torts: under the old law most 
torts had that period, but trespass to the person had a four-year 
period, and slander actionable per se one of two years 
(Limitation Act, 1623, s. 3). 

By s. 2 (1) (6) the period for bringing an action to enforce 
a recognisance is reduced from that of twenty years, applicable 
under the Civil Procedure Act, 1833, s. 3, to one of six years. 
By s. 2 (1) (c) the period for an action to enforce an award 
where the submission is not under seal is retained at. six 
years, as it was under the Civil Procedure Act, 1833, s. 3. 

Section 2 (3) and s. 2 (1) (d) entirely alter the law regarding 
actions of debt upon specialties. Under the Civil Procedure 
Act, 1833, s. 3, the period for such actions was twenty years. 
A “ specialty ” includes any instrument under seal and any 
statute. Accordingly there was a twenty-year period for 
actions to recover principal and interest arising under a bond, 
or rent arising under a lease under seal (though the general 
period for rent was only six years), and also for any action of 
debt upon a statute. The last class gave frequent trouble, 
as very fine distinctions were drawn between actions of debt 
upon statutes and other actions where a statute was an 
ingredient in the cause of action, but the action was one upon 
the case. Thus an action to recover wages under the Truck 
Acts had a twenty-year period (see Pratt v. Cook, Son & Co. 
(St. Paul’s), Ltd. [1938] 2 K.B. 51, reversed on another point, 
[1939] 1 K.B. 364), while an action to recover the difference 
between wages received and the statutory minimum wage 
under the Agricultural Wages (Regulation) Act, 1924, had 
only a six-year period (see Gutsell v. Reeve [1936] 1 K.B. 272). 

Under the new law the principal period for actions upon 
specialties is reduced from twenty years to twelve years 
(s. 2 (3)), and it is further provided that the twelve-year period 
is not to apply to any case to which under another section of 
the Act a shorter period applies. Accordingly, the period 
for recovering all arrears of rent, whether arising under seal 
or not, is now six years (s. 17). And, by s. 2 (1) (d), it is 
provided that the period for “ actions to recover any sum 
recoverable by virtue of an enactment’ is to be six years. 
There may still be questions whether a given action involving 
a statute falls under s. 2 (1) (a) or s. 2 (1) (d), but they will be 
academic, as both paragraphs apply the six-year period. 

By s. 2 (2), the old six-year period for actions for an account 
is retained. By s. 2 (4) the period for an action upon a 
judgment is twelve years, and for arrears of interest on a 
judgment debt six years. These periods are unchanged. 

Under the old law there were several different periods for 
actions to recover penalties. By s. 2 (5) such actions now 
receive a uniform period of two years; they have, however, 
the peculiarity that no extension is to be allowed for the 
disability of the plaintiff, unless he is an “‘ aggrieved party ” 
(s. 22 (e)). 

By s. 2 (7) none of the periods prescribed by s. 2 are to 
apply to proceedings for specific performance, injunctions 
or other equitable relief, save so far as the court of equity 
may apply them by analogy, and the court’s power to refuse 
equitable relief on the ground of acquiescence or laches also 
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remains unaffected (s. 29). By s. 2 (6), s. 2 does not apply to 
Admiralty actions in rem, except those for seamen’s wages, 
which continue to have the period of six years, which they 
formerly had under 4 & 5 Anne, c. 3. In none of these matters 
is the law changed. 

Section 3, however, introduces two very serious changes. 
In future, all actions for the conversion or wrongful detention 
of the same chattel are to be barred six years after the accrual 
of the first such cause of action, unless the true owner has in 
the meanwhile recovered possession. Thus, if there is a 
series of conversions, the plaintiff cannot succeed against any 
of the series of converters more than six years after the first 
conversion. Under the old law, time ran separately in respect 
of each conversion. Moreover, under the old law, the fact that 
an action was barred did not affect the plaintiff's title, so that 
if he recovered that to which he was entitled, without an 
action, he might retain it. The only exception to this rule 
was in cases of actions to recover land. There is now to be a 
further exception in resvect of actions to recover chattels. 
Where the plaintiff's action of trover or detinue is barred, his 
title is extinguished. It is too early to predict the conse- 
quences of this change, which Parliament has elected to make 
in spite of the fact that the Law Revision Committee, after 
consideration, decided to make no recommendation on the 
point (Report, p. 35). 

Perhaps the most important of all the changes made by 
the Act, from a practical point of view, are those relating to 
the protection to be accorded to the large (and in these 
bureaucratic days, increasing) class of persons who formerly 
fell within the Public Authorities Protection Act, 1893. 
Under that Act, the period was the unduly short one of six 
months; further, it was subject to no extension in any 
circumstances ; and it ran from the “ act, neglect or default 
complained of,” so that, if the cause of action was not the 
thing done but the damage arising therefrom, a person might 
be barred of his action six months after the event, notwith- 
standing that no damage had yet accrued, so that he had 
never had a cause of action. These rules were very harsh and 
unsatisfactory : the harshness is now to some extent mitigated. 
The period is extended from six months to twelve (s. 21 (1)). 
It is now subject to extension for acknowledgment, fraud or 
mistake, and also for disability in some cases (see s. 22). And 
it is to run from the cause of action and not from the event 
which causes damage (s. 21 (1)). The Public Authorities 
Protection Act has been a fruitful source of recent litigation, 
and s. 21 seems likely to continue to be so. But the grossest 
anomalies will be removed. 

The Real Property Limitation Acts, 1833 and 1874, imposed 
a limit of twelve years upon actions for the recovery of money 
charged on land and of six years in respect of actions to 
recover arrears of interest in respect of such money. These 
periods are retained (s. 18) but the wording is simplified and 
modernised. Under the old law, however, there was no 
period of limitation at all in regard to actions to recover 
money charged on personalty. But s. 18 changes this rule, 
since it applies to money charged on property, whether real 
or personal, Where money is charged on personalty, therefore, 
the action to recover the principal is barred in twelve years, 
and that to recover interest in six. And s. 18 (2) provides 
a limitation period of twelve years in respect of actions to 
foreclose personalty. But there continues to be no statutory 
period applicable to actions to redeem mortgaged personalty. 

Under the old law the position of trustees was in a most 
confused condition, out of which quite arbitrary distinctions 
arose. Their position is now made much more clear. First, 
there is no exception of trustees generally from the benefits 
of the Act, and accordingly they can, prima facie, rely upon 
it. For example, if the proceedings against a trustee are for 
an account, he can, prima facie, rely on s. 2 (2). Further, 
if he is sued by a beneficiary for the recovery of trust property 
or for breach of trust, and no other period is applicable under 





the Act, he can, prima facie, rely on s. 19 (2), which prescribes 
a period of six years. But he is expressly forbidden to rely 
on the Act at all in the cases mentioned in s. 19 (1), namely, 
if the action is for a fraud or a fraudulent breach of trust to 
which he was a party or privy, or if the action is one to 
recover trust property which he still retains or which he has 
converted to his use. 

Under the old law there were many fine distinctions 
between the various sorts of trustees. The new Act applies 
uniformly to trustees as defined by the Trustee Act, 1925, 
i.e, all kinds of trustees and personal representatives. This 
change, which makes s. 19 (1) applicable to constructive 
trustees, has had effects on the limitation of actions to recover 
land, which will be noticed in the next article. And since 
personal representatives are now to be treated as trustees, 
they cannot plead the Act in the cases mentioned in s. 19 (1). 
The rule under the Trustee Act, 1888, s. 8, was different : 
see Re Lacey [1899] 2 Ch. 149. Personal representatives, 
whether executors or administrators, also differ from trustees 
in that the period for actions to recover shares in the personal 
estate of deceased persons is twelve years (s. 20). Under the 
old law the period was also twelve years where the claim was 
under a will, but in recent years the general six-year period 
of the Trustee Act, 1888, had applied to claims to shares in 
the estates of intestates, since the Law of Property Amend- 
ment Act, 1860, s. 13, which prescribed a longer period, 
was, for some reason, repealed by the Law of Property 
Amendment Act, 1924, and not replaced. 








Company Law and Practice. 
Ir a solicitor commences an action in the name of a plaintiff 
without authority, the action may be 


Solicitor dismissed and the solicitor ordered to pay 
acting for the costs of both parties. This question 
Company may arise where the plaintiff is a company 
without and the authority to commence proceedings 
proper has been given by an officer of the company 
authority. who, under the constitution of the company, 


has no power to give such authority. 
Or there may be two sets of persons each claiming to be the 
directors of the company and one set, purporting to act in 
the capacity of directors, may instruct a solicitor to start 
an action in the name of the company. If it should transpire 
that the persons instructing the solicitor are not the directors 
of the eempany and have no authority to give the jnstructions, 
the solicitor will be exposed to personal liability for costs. 
Thus in Newbiggin-by the-Sea Gas Co. v. Armstrong, 13 Ch. D. 
310, a dispute had arisen in the governing body of the company 
and two sets of directors had been appointed, each of which 
disputed the validity of the appointment of the other and 
claimed the right to represent the company. One set of 
directors instructed a solicitor to issue a writ against a third 
party, and the other set in the name of the company moved 
that the action be dismissed and the solicitor ordered to pay 
the costs. The court held on the evidence that the appoint- 
ment of the solicitor was invalid, and ordered that he should 
pay the costs of the company as between solicitor and client 
and the costs of the defendant to the action as between party 
and party. The position was not affected by the circumstance 
that the solicitor had acted bona fide throughout. 

A similar decision was given in John Morley Building Co. 
v. Barras [1891] 2 Ch. 386, where a dispute had arisen as 
to which of two sets of persons had been appointed directors 
of the company by the subscribers to the memorandum. 
An action was commenced in the name of the company against 
one set of persons claiming to be directors, in which an 
injunction was sought to restrain the defendants from holding 
themselves out as directors, and acting as such; the defendants 
then moved in the name of the company for an order that all 
proceedings in the action might be stayed on the ground 
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that they had been instituted without the authority of the 
company. It was held that the defendants were the duly 
appointed directors of the company and accordingly that the 
action had been commenced without due authority ; and the 
solicitors who were responsible for the issue of the writ were 
ordered to pay the defendants’ costs and the company’s 
costs, the latter as between solicitor and client. Reference 
may also be made to the earlier case of The Fergus Navigation 
and Embankment Co. v. Kingdon, 4 L.T. 262, where an 
action was commenced by one of the directors in the name 
of the company against the then alleged directors to restrain 
them from acting as such; inasmuch as the one director 
alone could not authorise the bringing of an action in the 
name of the company, the solicitor for the plaintiff company 
had no authority to act, and he was ordered to pay the costs 
of all parties. 

As I have mentioned, the question of the authority of a 
solicitor acting for a company may arise not only where there 
is a dispute as to who are the directors of the company, 
competent as such to authorise the bringing of proceedings 
in the name of the company, but also where the solicitor is 
instructed by an officer of the company who has not been 
duly empowered to give the instructions. The power to 
institute proceedings in the name of the company is under 
most articles of association vested in the directors, and 
accordingly a resolution of the board is necessary to give the 
requisite authority to a solicitor to issue a writ in the name 
of the company. If the company’s secretary, for example, 
without the authority of the board, takes it upon himself to 
instruct a solicitor to start an action in the name of the 
company, the solicitor does not thereby obtain the authority 
of the company (see Daimler Company, Lid. v. Continental 
Tyre & Rubber Company (Great Britain), Ltd. [1916] 2 A.C. 
307) ; and if the proceedings are started he may find himself 
liable for the costs. It is hardly necessary to point the 
moral—that a solicitor instructed to issue a writ on behalf of 
a company should satisfy himself that the individual 
instructing him is acting with the authority of the company, 
that is to say, in most cases (though the question depends 
upon the constitution of the company) in pursuance of a 
resolution of the board. 

A question which I have not found decided or discussed 
is how far a solicitor acting, for example, on the instructions 
of one director, may be protected by the doctrine that persons 
dealing with a company and having no notice to the contrary 
are entitled to assume that matters of internal management 
have been properly and regularly carried out. If the articles 
of association of the company, as is quite common, authorise 
the directors to delegate their powers to one or more of their 
number, there is authority that a person dealing with one 
director purporting to exercise the powers of the board is 
entitled to assume that those powers have been regularly 
and duly conferred. 

As Scrutton, L.J., said in British Thomson-Houston Company, 
Lid. v. Federated European Bank, Lid. [1932] 2 K.B. 176, 
at p. 180: “ Royal British Bank v. Turquand, 6 E. & B., and 
Mahony v. East Holyford Mining Company, L.R. 7, H.L. 869, 
decide that if articles of association give a power, persons 
dealing with the company, though they are deemed to have 
notice of the extent of the power, are not bound to inquire 
into what is called the ‘ indoor management ’ of the company 
to see whether the power has been properly or regularly 
exercised with all the prescribed formalities, and if they 
find an officer of the company openly exercising an authority 
which the directors have power to confer upon him, they are 
relieved from the duty of further inquiry and are entitled 
to assume that the power has been regularly and duly 
conferred.” It would seem, subject to the possible 
exception to which I refer below, that a solicitor instructed 
by one director who had in fact no authority to give such 
instructions, would, if the articles of association conferred on 





the directors powers of delegation, be entitled to assume that 
the necessary delegation had been made. Even so he would 
not, I think, be protected for all purposes; he would be 
entitled to say to the company: “ Your articles of association 
permit delegation of the board’s powers to one or more 
directors ; one of your directors instructed me to start the 
action, and I am entitled to assume that the power to do this 
had been duly delegated to him; consequently you cannot 
now say that I started the action without your authority 
and am therefore liable to pay your costs.” But though 
he could say this to the company, he could not, I think, 
claim as against the defendants to the action that he must be 
treated as duly authorised. If in fact he had no authority to 
start proceedings the defendants would not, as it seems to me, 
be prejudiced in their rights (which include the right to have 
their costs paid by the solicitor) by the circumstance that the 
solicitor may be entitled as against the company to assume 
that he is properly authorised. 

As I have indicated, the matter does not appear to be 
covered by authority, and what I have said above only 
expresses my own views. I have mentioned a_ possible 
exception, and it is this: it may be that the company’s 
regular solicitor would not be heard to allege that he is 
protected by the indoor management rule, for that rule is 
generally expressed to affect ‘“ outsiders’ dealing with the 
company; and it might well be difficult for a_ solicitor 
accustomed to act for a company to say that he is an 
‘outsider’ for this purpose. It may be, indeed, that the 
court would not regard with much sympathy a claim of any 
solicitor, acting, whether regularly or occasionally, for a 
company to be protected by the “ indoor management ” rule ; 
and there can be no doubt that the only safe rule for a solicitor 
instructed to issue a writ in the name of a company is to 
satisfy himself that he has the actual authority of the company 
given in accordance with the provisions of its articles of 


association. 








. 
A Conveyancer’s Diary. 
THE Building Societies Act, 1939, came into force on Ist 
November last. It is believed to have been 
designed to alter the law concerning 
building societies having regard to the 
practices which were discussed in the 
somewhat publicised case of Borders v. 
Bradford Third Equitable Benefit Building Society. This is 
not the place to enter into a discussion of that case, especially 
as the Act was passed after the decision of Mr. Justice Bennett, 
and before the more recent decision of the Court of Appeal 
which took a different view of the facts. But, as I understand 
it, the point of policy raised was this. There is a large class 
of the community which in normal times borrows money 
from building societies and uses it to buy newly built houses. 
In some cases arrangements exist under which the builder 
is really financed by the building society. Accordingly, 
the building society has an interest, along with the builder, 
in securing that the houses on the builder’s estate are sold 
to appropriate people. The building society more or less 
openly lets it be known that it is prepared to lend money to 
anybody who will purchase Mr. A’s houses. Moreover, It 
lets it be known that it is in normal circumstances prepared 
to lend a very high percentage of the cost price ; considerably 
more than a trustee who was lending money on the mortgage 
of such a house would lend. Accordingly, there comes into 
the mind of the prospective purchaser the idea that Mr. A’s 
houses must be very good houses because the Blank Building 
Society is prepared to lend such a large sum upon them. 
In the mind of the purchaser, who is often a person not 
really well versed in affairs, the building society impliedly 
undertakes that he is going to get his money’s worth. That 
assumption may or may not be justified in a legal sense 


Contracts and 
the Building 
Societies Act. 
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according to the exact way in which the builder and the 
building society approach the matter. But the point which 
appears to have been in the mind of Parliament is that there 
is a large class of somewhat unsuspecting people who think 
that building societies are promising that they are going 
to get good houses and who accordingly sink a certain amount 
of money in the purchase of those houses and enter into a 
covenant to repay a great deal of principal and interest. 

The building society, in financing the builder and lending 
a large part of the purchase money, is not acting out of pure 
philanthropy. It has secured itself by making the builder 
also put down a sum of money which is pledged to the building 
society as a pool to make good defaults on any part of the 
estate. The net result of this arrangement is that the building 
society looks to get its money back partly from the purchaser 
and partly from the builder. 

The intention of the Act appears to have been to control 
transactions of that sort. Limitations are imposed upon the 
taking by building societies of collateral security in addition 
to the security afforded by the premises which are to be 
subject to the mortgage. Various restrictions are imposed, 
among which is s. 8 of the Act. This section provides as 
follows: ‘‘ Where, at, the time when a contract for the 
acquisition of freehold or leasehold estate is made, there 
is in force between a society and any person having a financial 
interest in the disposition of the estate an arrangement in 
pursuance of which, in the event of the society making an 
advance comprising an excess advance for the purpose of 
its being used in defraying the purchase price of that estate, 
any person will or may provide additional security in respect 
of the advance, then, unless before the contract was made 
there was given to the person by whom the estate is to be 
acquired (hereafter in this section referred to as ‘the 
purchaser’) a notice in writing, in such form as may be 
prescribed, stating that the security taken by that society 
for any advance made by the society for the purpose aforesaid 
may include additional security provided in pursuance of the 
arrangement, the purchaser may rescind the contract and, 
if he has paid any deposit in respect of the contract, he may 
recover from the person to whom the deposit was paid an 
amount equal to the deposit.” 

In explanation of this section I ought to say that an excess 
advance in the Act means the amount by which an advance 
would exceed the advance appropriate to be made if no other 
security were taken besides the mortgaged land or chattel real. 
_ The following case has been put to me where a difficulty 
is suggested by s. 8. The correspondent was acting for a 
vendor and was given to understand by the vendor that the 
purchaser was obtaining an excess advance from a building 
society, the excess advance being secured by the deposit 
of collateral security by a surety. Now, by the definition 
contained in s. 16 (5) it is provided that the expression 
“disposition” in relation to freehold or leasehold estate 
means “* any disposition of such estate infer vivos, and includes 
both the grant and the assignment of a lease or underlease, 
and ‘acquisition’ has a corresponding meaning; and, for 
the purposes of this Act, a person has a financial interest 
in the disposition of freehold or leasehold estate if, and only 
if, he would, on a disposition of that estate, be entitled, 
whether directly or indirectly, and whether in possession or 
remainder, to the whole or part of the proceeds of the 
disposition.”” My correspondent suggests that on this defini- 
tion the surety is a person having a financial interest in the 
disposition of the estate. If that were so it would follow 
from s. 8 that the purchaser would be permitted to rescind 
the contract and recover the deposit unless there were served 
upon him by the vendor the notice referred to in s. 8. He 
suggests that if such notice is not served before contract it 
would be open to the purchaser before completion to rescind. 
He is afraid that, if such a thing happened, his client, the 
vendor, might succeed against him in an action of negligence. 





Such a suggestion would, if correct, be very alarming 
because it would mean that a vendor would be at the mercy 
of a rescission for reasons which are not merely beyond his 
own control but which are necessarily quite outside his own 
knowledge. In the case referred to, it is said that the vendor 
had heard in fact that the purchaser was getting an excess 
advance from the building society and that a surety was 
depositing collateral security. But that was pure chance : 
the vendor has no right to know his purchaser’s financial 
arrangements and there is no certainty that in another case 
he would make any such discovery. If that were so, it would 
be a lamentable thing if he was at the mercy of rescission 
for such a reason, and a still more lamentable thing if his 
solicitor was liable for an action of negligence because the 
deal failed to go through. 

Fortunately, however, I do not think that these suggestions 
are warranted by the Act. The right conferred by s. 8 arises 
where “ there zs in force between a society and any person 
having a financial interest in the disposition of the estate 
an arrangement’ regarding excess advances. These words 
surely refer to persons who already at the date of contract 
have a financial interest in the disposition of the estate. A 
person whose only interest in its disposition is an interest in 
its disposition after it has been conveyed to a future purchaser 
has not an existing financial interest in its disposition. The 
word used is “ having ” such an interest, not “ who is to have.” 
On the policy of the Act, and also on the words of the section, 
the section must be read as looking to the case where the surety 
has an interest in the disposition of the estate by the vendor, 
otherwise the whole is reduced to nonsense ; and it is perhaps 
worth observing that the published form for the prescribed 
notice looks to the case where notice is to be given by the 
vendor himself. It follows from that that the notice must 
concern something of which the vendor necessarily has 
knowledge. The answer therefore to the inquiries of my 
correspondent is that he need not fear an action for negligence 
and that he need not serve any notice under s. 8. 

Returning then to the general policy of the Act, it is worth 
noticing that s. 9 seems to make a somewhat radical departure 
from the established rules of contract. It provides that where 
a building society makes an advance to one of its members for 
the purpose of the advance being used to buy freeholds or 
leaseholds, the society is to be presumed to warrant the 
reasonableness of the purchase price, i.e., the price agreed 
between the vendor and purchaser, a transaction to which 
the society is not a party. It may avoid that presumption by 
giving notice that it does not make any warranty, provided 
that such notice is given before the making of any contract 
to repay the advance. The second subsection is even more 
drastic, because it provides that it is to be a criminal offence 
punishable by imprisonment or fine or both for any person 
who has a financial interest in the disposition of any land to 
make any representation that the fact that a building society 
is lending money upon the security of that land implies some 
assurance that the land in question is a sufficient security for 
the advance. It is thus an offence for a builder to say to 
someone who is purchasing his houses that they are good 
houses because the Blank Building Society is going to make an 
advance upon them. 

Section 7 is the other important substantive provision, and 
its effect is that on any occasion when a building society 
advances money to one of its members for the purpose of 
defraying the purchase price of land or chattels real, the 
building society must give a written notice saying what it 
would lend if no other security were taken, in every case in 
which other security is in fact being taken. That is to say, 
if A is buying a house whose valuation by an independent 
valuer is £600 and is getting an advance of £500, part of which 
is secured by a deposit made by a builder, the society is bound 
to give notice to A that they are taking additional security 
from the builder and informing A that they would in fact 
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only lend £400 (or whatever the proper sum would be) on the 
security of the house alone. 

As will be seen, these regulations operate to make it very 
tiresome and difficult for a building society to lend money 
beyond the amount which a prudent mortgagee would lend 
on the mortgaged freehold or chattel real itself. Presumably 


they will not carry on lending anything like the percentage of 


the value which they have been in the habit of lending up to 
now. Whether that is a good thing is, of course, not for us to 
say. But it does seem that the one result of the Act will be 
to make it more difficult for persons of small means to buy their 
houses, because they will, in most cases, be unable to pay the 
full value of the equity of redemption, and they cannot get an 
excess advance except under the rather strict conditions laid 
down by the Act. 








Landlord and Tenant Notebook. 


SooNER or later we were bound to receive some guidance on 
the effect of the Courts (Emergency Powers) 


A Forfeiture Act, 1939, s. 1 (3) and (4). Subsection (3) 


Case under provides: “Subject to the provisions of 
the Courts this section, a person shall not be entitled, 
(Emergency except with leave of the appropriate court, 
Powers) Act, to proceed to execution of... any judgment 
1939. or order . . . for the recovery of possession 

of land in default of payment of rent,” 
and subs. (4): “If, on an application for such leave, ete., 


the appropriate court is of opinion that the person liable to 
satisfy the judgment or order, or to pay the rent... is unable 
to do so by reason of circumstances directly or indirectly 
attributable to any war in which His Majesty is engaged, the 
court may refuse leave for the exercise of that right or remedy, 
or give leave therefor subject to such restrictions and 
conditions as the court thinks proper.” 

In Blanket v. Palmer, reported on p. 132 of this issue, 
MacKinnon, L.J., characterised the above as “so wide and 
vague that it might be within the power of the court to order 
almost anything in defiance of the contractual rights of the 
parties.” I dare say that those who made the Act would 
say that that was exactly what they meant: but it is 
unprofitable to go into the question whether, when balancing 
considerations, they included the desirability of certainty. 

The facts of the .particular case were as follows: The 
defendant was tenant of a fried fish shop under a twenty-one- 
year lease at a rent of £2 17s. 8d. a week. There was the usual 
proviso for re-entry on rent being in arrear and the stipulated 
amount of arrears had accrued by some date in November, 
1939, when the tenant owed £20 3s. 8d., and the landlord 
issued a writ claiming possession, payment of the amount in 
question, and mesne profits. She obtained judgment on 
16th January, and asked for leave to proceed. The tenant 
filed an affidavit in which he ascribed his troubles to the 
black-out, which had seriously reduced his profits. On this 
Master Baker made a conditional order as contemplated by 
subs. (4), supra: leave to proceed suspended so long as the 
tenant paid £3 a week (without any apportionment or 
allocation between rent and mesne profits). 

The tenant appealed, and Cassels, J., varied the order as 
follows: leave to proceed, subject to the tenant paying the 
sum of £10 by 5th February, and £1 10s. a week after that 
date. 

The Court of Appeal has now substantially restored the 
order made by the Master: of the £3 a week, £2 17s. 8d. is 
appropriated to accruing mesne profits, the balance of 2s. 4d. 
to the arrears. 

The line of reasoning was as follows : 
premises, the premises themselves being supplied by the 
landlord ; the tenant provided labour and bought materials ; 
various other parties supplied the materials. The effect of the 


These were business 


Judge’s order was that while the latter were paid at the proper 
market -rate, the landlord was deprived of his share of the 
profits. And it was clear from the fact that the landlord was 
asking for possession that another tenant could be found to 
pay the full amount of rent if the defendant did not. 

One has only to glance at the article on “* Emergency 
Powers of Court,” in last week’s issue (84 Sox. J. 104), with 
its references to Metropolitan Properties Co., Ltd. v. Purdy 
(1940), 1 All E.R. 188 (C.A.) (on the question of leave to 
distrain under s. 1 (2) (a) (i)), to see how difficult such problems 
can be. It is therefore with diffidence as well as respect that 
I venture to make a few observations on the line of reasoning 
followed in Blanket v. Palmer. 

The broad view that a business conducted on demised 
premises is in the nature of a joint venture, the co-adventurers 
being the landlord, the tenant and the wholesale suppliers, 
has much to commend itself. But it is a fact that many a 
landlord, whether of business or of other premises, has recently 
found himself in this dilemma: he must either reduce rent or 
his tenant will disappear or go bankrupt. He may reflect 
with some bitterness that while the tenant alleges that his 
means have been reduced by some 25 per cent. (say) and 
expects a corresponding reduction of rent, such a plea would 
never avail against (say) an omnibus conductor demanding 
id. for a 4d. fare. But what, if I may be allowed to say so, 
the judgment and argument appear to overlook is that the 
Act is in terms limited to contracts made before Ist September 
last. Thus, it would not be difficult for the tenant of a fried 
fish shop to adjust his purchases of raw materials to new 
conditions, and his suppliers will inevitably find their profits 
reduced for this reason: hence it might well be proper for a 
court to decide that the landlord was not entitled to benefit by 
the adventitious circumstance that his arrangement was made 
before the outbreak of the present war. It would, perhaps, 
not be practical politics to attach much weight in this con- 
nection to the additional fact that the landlord’s remedy is 
merely suspended while the wholesalers suffer from a reduction 
in the volume of profits. But the * proper market rate ” at 
which suppliers are paid is not only a rate arrived at under the 
emergency conditions with which the Act attempts to deal, 
but a rate which, being applied to a reduced turnover, is 
liable to yield less profit, and it might well be said that the 
landlord’s share of the profits should properly be reduced 
proportionately. 

The reference to and inference from the fact that possession 
was claimed is open to some criticism. Appellate tribunals 
are, of course, entitléd to draw inferences, but the conclusion 
that “another tenant could be found to pay the full 
amount of the rent if the defendant could not ’ does not seem 
to be entirely warranted. The landlord may well have 
considered that a judgment would yield but little even if 
leave were given to enforce it, and leave to distrain on such 
chattels as are to be found in a fried fish shop would have 
much the same result. ‘ Bankruptcy and disclaimer would,” 
she may well have thought, ‘‘ be the inevitable end, and it will 
at least cutting my loss if I can forfeit the lease 
immediately.” 

Incidentally, it is not directly the fault of the Legislature 
that affidavit evidence is used in these That the 
black-out would adversely affect a fried fish business is 
reasonably certain; but, this shop being situated in a no 
longer fashionable thoroughfare of once fashionable Islington, 
one would have expected far more reliance to be placed on 
the factor of evacuation. Be that as it may, it seems to be 
the sort of issue in which rules of court should provide for 
the possibility of cross-examination. 

It was argued on behalf of the landlord that, whatever the 
Act did do, it did not authorise any court to alter contractual 
rights, and that the order made by Cassels, J., would have 
the effect of reducing a rent of £150 a year to £78 a year. The 
' Court of Appeal declined to express any opinion on the 
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question of principle raised by this argument. The observa- 
tions made by the court in Metropolitan Properties Co., Ltd. 
v. Purdy, supra, are very much on the same lines; no 
principles, no rules of law. It would, of course, be very late 


in the day to express surprise or horror at the mere idea of 


an Act of Parliament altering contractual rights or empowering 
courts to alter them; the law of landlord and tenant can 
afford many examples of such statutes, and long before 
Parliament took a hand in the matter equity made it its 
business to prevent parties from enforcing such contractual 
rights as it considered unfair. The gist of the argument is, 
no doubt, that when an Act of Parliament proposes to alter 
contractual rights it says so plainly. 

Sut this may be answered by pointing out that the Courts 
(Emergency Powers) Act, 1939, does not modify rights, 
hut takes away or suspends remedies, and in this it can be 
compared not only to pre-Judicature Act equity, but also 
to the Rent, ete., Restrictions Acts in so far as they confer 
security of possession. The latter, as was emphasised by 
Salter v. Lask {1924| 1 K.B. 754 (C.A.), fetter the court rather 
than the landlord ; the court has to consider certain matters 
before it may make an order for possession ; remedies, not 
rights, are struck at. And while, as I have observed, in 
both Metropolitan Properties Co., Ltd. v. Purdy and Blanket 
v. Palmer the difficulties of the problem facing the court 
and the absence of guidance were stressed, it is of interest to 
note that Slesser, L.J., who was a member of the court hearing 
the former but not a member of the court which heard the 
recent appeal, considered that so far as possible in these 
difficult times both creditor and debtor should receive con- 
sideration and protection from unnecessary hardship. This 
suggests a principle, and one followed by Cassels, J., on the 
first appeal; and I suggest that it would be a fair criticism 
of the recent decisionto say that the Court of Appeal approached 
this case rather as if it were an ordinary forfeiture action than 
one in which regard was to be had to a common misfortune. 








Our County Court Letter. 
FREE REPAIRS TO MOTOR CAR. 

In Robbins & Co. vy. Smith, recently heard at Evesham 
County Court, the claim was for 12s. 3d. as the price of a 
ballrace, less trade discount. The plaintiffs’ case was that 
the defendant had telephoned for the ballrace in August, and, 
when it was supplied, an account was also sent. Liability 
was not disputed until proceedings were taken. It was true 
that the plaintiffs had supplied the car to the defendant in 
May, and had afterwards rectified minor troubles free of 
charge. This arrangement, however, was subject to a time 
limit of three months, which had expired when the ballrace 
was supplied. The defendant’s case was the replacement 
of the ballrace was within the scope of the plaintiffs’ under- 
taking to repair any trouble free of charge. His Honour 
Deputy Judge H. A. Tucker held that the ballrace had been 
supplied as a separate transaction, in view of the lapse of 
time. Judgment was given for the plaintiffs, with costs. 


THE QUALITY OF HAY CHAFF. 
IN a recent case at Cambridge County Court (Sadler v. Colley) 
the claim was for £17 as the price of a quantity of hay chaff. 
The plaintiff was a farmer, and his case was that, on the 
I8th December, 1938, the defendant inspected some hay chaft 
by torchlight, and agreed to buy it for the price asked, viz., 
£17. Nothing was said about paying so much per bag, 
although the defendant, owing to storage difficulties, asked to 
be permitted to take delivery in small quantities. The 
defendant put a lock on the door, and the chaff was then 
regarded as his property. The hay chaff cost Is. 6d. a bag 
to produce, and, had there been any mention of paying 
bd. a bag, there would have been no deal. Seventy bags were 
delivered in February, 1939, and 50 more in March, but the 





defendant expressed surprise at the amount of the bill in 
July. The defendant’s case was that, requiring some chaff 
for his riding school, he inspected the chaff, which was full 
of chicken feathers and rather dirty. As the quantity was 
not known, it was arranged that he should take the chaff in 
bags, reckoning 40 to the ton. The only price suggested was 
£3 15s. a ton, which appeared excessive. It was agreed 
that the defendant should let the plaintiff know his decision, 
and, about a week later, an offer to take the chaff at 6d. a 
bag was accepted by the plaintiff, as its quality was not 
worth more. A cheque for £3 12s. 6d. had therefore been 
sent, in respect of 125 sacks, plus 10s. for some straw. His 
Honour Judge Lawson Campbell gave judgment for the 
plaintiff for the amount claimed, with costs. 
INTERPLEADER ACTION. 

In a recent case at Shipston-on-Stour County Court 
(Burlingham v. Emplage ; Hinton v. Emptage) the defendant's 
wife applied for an order that certain furniture, which was her 
property, should not be seized under executions levied against 
her husband. The claimant’s case was that she was married 
in 1915, and in September, 1920, she bought the contents of a 
house for £1,100. In 1914 she had had a legacy of £2,000, 
and another of £500 in 1920. An inventory of the furniture 
Was in existence at the time of purchase, but it had since been 
lost. The nursery furniture, however, was a gift from an aunt 
of the claimant. Her husband only owned a dining table and 
sideboard, and a Chinese cabinet was a present to the claimant 
from an aunt. The claimant’s income was £6 a week, derived 
from shares, but all her business was transacted by an uncle. 
The claimant’s husband (the defendant) gave evidence that a 
list of furniture, produced by him, was a copy of the 1920 
inventory. Certain additional pieces of furniture had been 
given by him, when he was solvent, to the claimant. The 
case for the execution creditors was that the evidence was 
vague and unbusinesslike, whereby the claimant had not 
discharged the onus of proof. His Honour Judge Cotes- 
Preedy, K.C., observed that, although her case had been 
unsatisfactorily presented, the claimant had established her 
claim—subject to the removal of some of the articles from the 
list. Judgment was therefore given for the claimant, but 
without costs, execution to be levied only on the articles 
belonging to the defendant. 





Correspondence. , 


[The views expressed by our correspondents are not necessarily 
those of ‘THE SOLICITORS’ JOURNAL. ] 
The Doctrine of Scienter. 

Sir,—The doctrine of sctenter—like the poor—is always 
with us, as evidenced by the case of McQuaker v. Godddrd, 
which has just been heard by the Court of Appeal (Scott, 
MacKinnon and Clauson, L.JJ.), who decided that if a camel 
bites anybody the owner of the camel is not liable unless 
scienter is proved. It is generally impossible to prove 
scienter, and if it can be proved, only with difficulty and 
expense. Thus scienter deprives a plaintiff of his legal rights. 
As the law stands, people are liable for the torts of their 
servants and employees committed in the course of business ; 
why then should they not be liable for the torts of their 
animals committed in zoos, circuses, shows, ete. ? It is a 
strange law which sends a man to jail for three months for 
biting a policeman (there was such a case in South London 
a few months ago), but does not mulct in special damage the 
owner of a camel, zebra, deer or giraffe which bites a fishmonger 
or a retired clergyman. The doctrine of scienter is unsound 
and most injust, and would not be tolerated in any country in 
Europe except England. Indeed, scienter would be laughed 
out of any continental court of justice, i.e., if any counsel 
were foolish enough to attempt to plead it. 

G. W. R. THomson, 
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To-day and Yesterday. 


LEGAL CALENDAR. 
19 Fepruary.—On the 19th February, 1842, an odd case 
came before Lord Abinger in the Court of 
Exchequer. Eight years earlier, when ‘ Beeswing,” the 
celebrated mare, was at the height of her fame, the plaintiff 
had, he said, at great expense, engraved her portrait, depicting 
her racing at full speed against a background of trees and 
hedges. The defendant, who owned a cheap weekly called 
“Tom Spring’s Life of London,” had lately published in it 
what he called a splendid portrait of “ Coronation,” the last 
Derby winner (an animal of equal beauty and fame with 
* Beeswing,” save for the essential factor of sex). The 
plaintiff complained that the figure of the horse, though shown 
against a background of grandstand and spectators, was a 
direct copy of his mare, sex and all. But the jury found for 
the defendant. 
20 Fesruary.—On the 20th February, 1665, Pepys 
recorded: ‘ Rode into the beginning of 
my Lord Chancellor’s new house near St. James’s, which 
common people have already called Dunkirk House from their 
opinion of his having a good bribe for the selling of that town. 
And very noble I believe it will be.” It cost £50,000, but only 
eighteen years later it was pulled down to make way for 
Albemarle Street and Bond Street. 
21 Fesruary.—On the 2Ist February, 1737, Lord 
Hardwicke became Lord Chancellor in 
succession to Lord Talbot who had just died. 
22 Fepruary.—As Sir George Jessel, the Master of the 
Rolls, was alighting from a hansom cab 
at the Rolls Court, on the morning of the 22nd February, 1878, 
The Rev. Henry Dodwell shot at him with a pistol, but missed. 
His assailant was a man with a grievance because a case had 
gone against him in the Appeal Court. After that he had 
appeared regularly every motion day and made ridiculous 
motions. Finally, he had sought the more desperate remedy 
of shooting Jessel. He was taken to Bow Street Police Court 
where he wept and behaved very extravagantly. 
23 Fesruary.—On the 23rd February, 1799, James 
Turnbull, a soldier, was tried at the Old 
Bailey for robbing the Mint in the Tower of London, where he 
had been employed to work at a press. He had taken the 
keys of a chest from one of the officials at the pistol point and 
locked him in another room. With a haul of over 2,000 
guineas he had made for Dover and offered the master of a 
ship 30 guineas to carry him to Calais. The man, however, 
recognised him as “‘ wanted,” and he was arrested. Turnbull 
was duly hanged, his behaviour being “ strictly becoming his 
unhappy situation.” 
24 Fepruary.—On the 24th February, 1807, an inquest 
sat at St. Bartholomew’s Hospital on the 
bodies of twenty-eight people killed in a panic at a public 
execution outside Newgate Gaol. The three murderers 
who went into the next world thus well escorted had drawn 
a crowd of 20,000 people to see their end. The coroner was 
of opinion that the number of carts and carriages there had 
narrowed the passages and contributed to the danger. The 
verdict found was non-committal : “‘ That the several persons 
came by their death from compression and suffocation.” 
25 Fesruary.—In his time the wicked Colonel Charteris 
committed nearly every crime in the 
calendar with impunity, but gaming was his best accom- 
plishment. While serving under the Duke of Marlborough 
he won from many of his fellow officers more than they 
possessed and lent them what they owed him at 100 per cent. 
interest on the security of their commissions. In the end 
he was court-martialled and drummed out of the army. On 


his way back to England he defrauded an innkeeper by 
pretending he had been robbed in his room of valuables 
he had never possessed. 


He was a notorious profligate and 





retribution nearly overtook him when he was charged at the 
Old Bailey, on the 25th February, 1730, with a criminal 
assault on a servant girl whom he had lured into his house. 
Attacks on her good character failed and he was found guilty, 
but a royal pardon saved him from the gallows after he had 
settled an annuity on his victim. 


THE WEEK’s PERSONALITY. 

When Lord Talbot died, nobody doubted that Lord 
Hardwicke, then Chief Justice of the King’s Bench, would 
succeed him, but, though this heir presumptive was very 
willing to do so, he set about laying down conditions as to 
salary, pension and other matters. Accordingly, the Great 
Seal remained for a week in the personal custody of the king. 
During the interval Sir Robert Walpole resisted some of Lord 
Hardwicke’s demands. Once he even went so far as to say : 
‘I must offer the Seals te Fazakerley.” ‘ Impossible,” 
exclaimed the other, “he is certainly a Tory—perhaps a 
Jacobite.” “It’s all very true,” replied Sir Robert, “ but 
if by one o’clock you do not accept my offer, Fazakerley, 
by two, becomes Lord Keeper and one of the staunchest 
Whigs in all England.” So in the end the bargain was struck 
and the new Chancellor contented himself with a promise 
of the reversion of a tellership in the Exchequer for his eldest 
son. There is no doubt at all to Lord Hardwicke’s claim 
to rank among the great Chancellors. For twenty years 
he held the Great Seal and in that time made a scientific 
system of equity where, before, there had only been a chaotic 
mass of precedents, working all the time quietly, unobtrusively 
and almost imperceptibly in his task of building. 


Unper Fase Co.ours. 

A seventeen-year old private in the Royal Army Ordnance 
Corps, who was recently sent to prison for posing as a Captain in 
the Tank Corps, thereby obtaining a certain amount of 
hospitality, does not, I fear, show any promise of rivalling 
the exploits of Stephen Otto just after the last Great War. 
Young, handsome and intelligent, he had fought with credit 
in the ranks of the Belgian Army. But he had done more 
than that. When on duty as orderly in the officers’ mess or 
as sentry in the grounds of the palace at Brussels he had 
memorised the manner, the mannerisms, the ways and 
peculiarities of the great so accurately that he could pass 
himself off as one of them without a slip or a stumble. His 
first exploit was to get himself accepted at Coblenz as Major 
Vicomte Joseph de Beney, Attaché to His Majesty the King 
of the Belgians, deputed to bestow the Croix de Guerre on 
the American general ‘there. He performed the ceremony 
with aristocratic passivity and complete efficiency. For 
some days he was féted and made much of, and twice he 
reviewed the soldiers of the United States. His next 
adventure was to confer a decoration on the Sultan at 
Constantinople. His credentials and his deportment passed 
the test of scrutiny by members of the Diplomatic Corps till 
he tried to borrow money from a Scot attached to the British 
Embassy. Then he had to retire hastily. At Versailles, as 
an American millionaire, and in Berlin, as an international 
banker, he was for a time accepted, but both masquerades 
led him to prison. Later he was a social success in England 
till he made an indiscreet attempt to gate-crash Buckingham 
Palace. That was his last period of prosperity. At thirty 
he flung himself from a third floor window to escape arrest. 


Quick PROMOTION. 

Less tragic was the story of the barman at the ‘‘ Cole Hole ” 
in the Strand, who during the last war happened to say to a 
young officer drinking there how much he would like a 
commission. To his delight the obliging customer replied : 
“Oh! that’s easy. You leave it to me.” Some days later 
he brought in a magnificent document purporting to appoint 
the ambitious barman to a second lieutenancy, told him he 
must report for duty at once and packed him off to Moss 
Brothers across the road to get a uniform and a sword. When 
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he returned fully equipped he was told that he would find his 
unit at Hampton Court Palace and away he went. His 
bitter disappointment at finding no troops there but only an 
aged night watchman led him to report the matter to the 
War Office, and in due course Lord Cheylesmore and twenty 
officers sat at the Westminster Guildhall to try the perpetrator 
of the practical joke. The victim was asked whether he 
really believed that commissions were so lightly bestowed 
and replied: ‘‘I don’t know why not.” The proceedings 
naturally developed into a roaring farce and ended in nothing 
worse than a severe reprimand. The involuntary impostor 
went back to his lawful business. 








Reviews. 


tent and Mortgage Interest Restrictions. By the Editors of 

“Law Notes.” Eighteenth Edition. 1940. Demy 8vo. 
pp. xxvii and (with Index) 365. London: The ‘“ Law 
Notes’ Publishing Offices. Price 12s. 6d. net. 


Practitioners whose experience dates from the last war 
will remember the housing shortage which followed the 
armistice. In those days a “ Law Notes Rent Act ”’ was all 
but indispensable, and the manner in which the reputation 
of the publication has been maintained is shown by the fact 
that this year’s edition is the eighteenth. The history of a 
house now has an important bearing on its status, and the 
Editors have coined the phrase “1939 Act house.” This 
phrase may be expected to pass into general use, as 98 per 
cent. of the houses in the country are now controlled. The 
differences between 1939 Act and ante-1939 Act houses are 
discussed at pp. 35 to 39 of the Introductory Sketch. Readers 
desiring to acquaint themselves with latest developments will 
be well advised to turn to these pages first. 


Emergency Leyislation for Property Owners. By H. Hgatucore 
Witiiams, M.A., of the Inner Temple, Barrister-at-Law. 
1940. Demy 8vo. pp. xii and (with Index) 180. London : 
Butterworth & Co. (Publishers), Ltd.; Property Owners’ 
Protection Association, Ltd. Price 5s. net. 


This book deals with seven statutes, passed during the 
present emergency, which materially affect the interests 
of property owners. As the Acts cannot be considered 
as a coherent whole, a separate introduction has been written 
to each of the selected Acts. The Landlord and Tenant 
(War Damage) Act receives more detailed consideration 
than the others, owing to its far-reaching importance. As 
the legal member of the Town Planning Institute, the learned 
author writes with specialised knowledge. The book should 
therefore prove a boon to a section of the community whose 
interests are gravely threatened in the present emergency. 


A Dictionary of Legal Terms, Statutory Definitions and Citations. 
By H. A. C. Sruregss, Librarian and Keeper of the Records, 
Middle Temple, and Arruur R. Hewirt, Assistant Librarian, 
Middle Temple. Second Edition. 1940. Demy 8vo. pp. vi 
and 349. London: Sir Isaac Pitman & Sons, Ltd. Price 
7s. 6d. net. 


The experienced practitioner knows what is implied in the 
legal terms and phrases in current use, but he may be at a 
loss to explain their meaning in concise terms, e.g., to the 
lay client. This book supplies a want which is often felt by 
those who have to expound, perhaps at short notice, the 
mysteries of terms of art as used in statutes and legal docu- 
ments. Not only legal maxims in Latin are interpreted, but 
also statutory and judicial definitions of terms of more recent 
origin. Part II consists of 40 pages of citations and abbrevia- 
tions of law reports of Great Britain and the Empire, the 
number and variety of which come as a revelation to the user 
of the average law library. 





Notes of Cases. 


House of Lords. 
Jennings and Another v. Kelly. 

Viscount Maugham, Lord Atkin, Lord Russell of Killowen, 
Lord Wright and Lord Porter. 30th November, 1939. 
LiceNsiInc (NoRTHERN IRELAND)—SaLe oF INTOXICATING 

LiquoR—GRANT OF LICENCE ACCORDING TO INCREASE OF 

PopuLATION—WHETHER INCREASE IN City oR WarD TO 

BE CONSIDERED—CERTIORARI—APPEAL TO HouskE oF Lorps 

OPEN TO “ PERSON AGGRIEVED ’—-WHETHER NECESSARY 

QUALIFICATION ACQUIRED BY PERSON ORDERED TO PAY 

Costs—Inroxicatina Liquor Act (NoRTHERN IRELAND), 

1923 (13 & 14 Geo. 5, c. 12), s. 9 (e). 

Appeal from a decision of the Court of Appeal of Northern 
Treland. 

The present respondent, Kelly, applied under s. 9 of the 
Intoxicating Liquor Act (Northern Ireland), 1923, for a 
licence for certain premises in the Ormeau Ward of Belfast. 
The present appellants appeared as objectors to the applica- 
tion. By s. 9 (c) of the Act of 1923: ‘* Where, owing to an 
increase of not less than 25 per cent. of the population 
according to the last census, there is a growth or an extension 
of any city . . . and the licensing authority is satisfied . . . 
that the restrictions in this section on the granting of licences 
may be relaxed, the licensing authority may grant a licence 
to any applicant ... Provided that such licence shall be 
granted only for premises situate in the ward . . . in which 
such increase in population has taken place...” A 
certificate of the Minister of Home Affairs proved an increase 
of not less than 25 per cent. in the population of Ormeau 
Ward. Proof was also given of a growth of the City of 
Belfast owing to such an increase. The population of the 
city showed an increase of less than 25 per cent. between the 
census of 1911 and that of 1926. The Recorder of Belfast, 
the licensing authority for the district, decided that he was 
bound by Rex (Rainey) v. Recorder of Belfast [1938] N.I.L.R. 
10 to hold it necessary to prove an increase of 25 per cent. in 
the population of the city, and dismissed the application. 
The Court of Appeal (Best and Babington, L.JJ.; Andrews, 
L.C.J., dissenting) allowed an appeal and reversed the refusal 
of the application for the licence, ordering the objectors to 
pay the costs. The objectors now appealed. Cur. adv. vult. 

Viscount Mavucuam said that he was unable to accept the 
contention that the appeal was incompetent, because the 
appellants were not ‘‘ persons aggrieved ” within the meaning 
of s. 49 (a) (b) of the Government of Ireland Act, 1920, as 
applied to Northern Ireland under the First Schedule to the 
Irish Free State (Consequential Provisions) Act, 1922, which 
sub-section provided that in certiorari proceedings only.a 
“person aggrieved ”’ could appeal to the House of Lords ; 
for the appellants had been treated as objectors entitled to 
appear in the proceedings below, and they had been ordered 
to pay the costs of the proceedings in the Court of Appeal. 
On the main point, the question was whether, the proviso to 
s. 9 (c) making clear that the licence could only be granted 
if there had been an increase of not less than 25 per cent. of 
the population of the ward, it was also necessary that a 
second condition as to population should be satisfied, namely, 
that there must be an increase of not less than 25 per cent. 
in the population of the city or town ? The proviso as well as 
the section must be considered, because, in construing the 
section, it was necessary to read it as a whole, if possible 
giving a consistent meaning to each part of it. The words 
there “such increase in population” undoubtedly referred 
to the increase of not less than 25 per cent. mentioned in the 
opening words of the section. If those opening words meant 
increase in the population of the city, the condition required 
in the proviso was, if the words received their ordinary 
meaning, that the population of the ward must have been 
increased by not less than 25 per cent. of the whole population 








132 THE SOLICITORS’ JOURNAL. 


February 24, 1940 








of the city. That reduced s. 9 almost to a nullity. Reading 
the whole section together, it seemed far easier to accept the 
view that the increase in population mentioned in the first 
lines of the section was an increase in the population of the 
ward as indicated in the proviso by the words “ the ward. . . 
in which such increase... has taken place.” That 
construction did no violence to the words of the section, and 
carried out a practice which had prevailed for many years 
in Northern Ireland. The appeal must be dismissed. 

The other noble lords concurred. 

CounsEL: Wallington, K.C., and L. Curran; Serjeant 
Sullivan, K.C., T. J. Campbell, J. McSparran and Cyril 
Nicholson. 

Soxicirors : Russell & Arnholz, for Samuel Henry, Belfast ; 
C. Grobel, Son & Co., for Joseph Donnelly & Co., Belfast. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Court of Appeal. 
Gambling ». Benham. 

Slesser, MacKinnon and Goddard, L.JJ. 
4th December, 1939. 

DaMaGEs — NEGLIGENCE — INFANT KILLED — ACTION IN 
RESPECT OF Loss OF EXPECTATION OF LIFE—ASSESSMENT. 
Appeal from Asquith, J. 

A male child, aged about two and a half years, was killed 
through the negligence of the defendant. The administrator 
of his estate brought an action under the Law Reform 
(Miscellaneous Provisions) Act, 1934, claiming damages for 
loss of his expectation of life. Asquith, J., gave judgment 
for the plaintiff for £1.200 under this head and no other, 
save for a sum for funeral expenses. 

Siesser, L.J., dismissing the defendant’s appeal, said that 
Flint v. Lovell [1935] 1 K.B., at p. 360; 78 Sox. J. 860, 
laid down the criterion on which the Court of Appeal would 
interfere in such a case. If the court were to do so here 
it would have to be on the ground that the amount awarded 
was so extremely high as to make it an entirely erroneous 
estimate of the damages. It would be hard to say that 
this sum was hopelessly excessive or altogether improper. 
His lordship referred to Rose v. Ford [1937] A.C., at p. 850; 
81 Sox. J. 683; Shepherd v. Hunter, 82 Sox. J. 375, and 
The Aizkarai Mendi [1938] P. 263. 

MacKinnon, L.J., agreed. 

Gopparp, L.J., dissented. 

CounsEL: Macaskie, K.C., and H. Edmunds; Flowers, 
K.C., and McGougan. 

Soxicirors: C. H. Browne; Mackrell, Maton, Godlee and 
Quincey, for Talbot & Davies, of Andover. 


[Reported by Francis H. Cowpsr, Esq., Barrister-at-Law.]} 


In re James Millward & Co., Ltd. 
Scott, Clauson and Luxmoore, L.JJ. 
23rd January, 1940. 
CompaANy—VOLUNTARY WINDING-UP—CREDITOR PETITIONS 

FoR CompuLsory WINbDING-up—RicutT oF CRrEDITOR— 

Companies Act, 1929 (19 & 20 Geo. 5, c. 23), s. 255. 

Appeal from Bennett, J. 

The company was incorporated in 1929 with a nominal 
capital of £500. On the 24th July, 1939, the petitioner 
obtained a judgment against the company for £5,500. At 
an extraordinary general meeting of the company held 
on the 3lst July, 1939, a resolution was duly passed for the 
winding-up of the company. A meeting of creditors was 
held under s. 238 of the Companies Act, 1929, but no resolution 
was passed by a majority in number and value of the creditors. 
The appointment of the liquidator by the company therefore 
stood. On the 29th August, 1939, the petitioner presented 
a petition for the compulsory winding-up of the company. 
He alleged that the company was hopelessly insolvent, and 
he would be prejudiced bya voluntary winding-up. Bennett, J., 
dismissed the petition. The Companies Act, 1929, s. 255, 





provides: * The winding-up of a company shall not bar the 
right of any creditor or contributory to have it wound up 
by the court, but in the case of an application by a contributory, 
the court must be satisfied that the rights of the contributories 
will be prejudiced by a voluntary winding-up.” 

Scorr, L.J., allowing the appeal, said the Companies 


Act, 1929, has altered the law with regard to the burden of 


proof, which has to be discharged by a creditor who desires 
a compulsory order, when there is a voluntary liquidation 
already in progress. He used to have to show that his 
position as creditor would be prejudiced. Section 255 
removes that burden of proof and leaves the position such 
that the creditor is entitled ex debito justitiae to an order. 
As the law stands to-day, the petitioner has not got to prove 
anything beyond the existence of the judgment debt, the 
fact that his debt has not been satisfied and his desire for a 
compulsory winding-up. The learned judge must have 
been misled into thinking that the creditor had to establish 
some prejudice. The fact that some allegations of prejudice 
of a somewhat unsubstantial kind were included unnecessarily 
in his affidavit did not deprive the petitioner of the right 
to his order ex debito justitiae. 

Ciauson, L.J., agreed, and said where the onus is on 
those opposing a winding-up, he would place but little reliance 
on the affidavit of a liquidator, however eminent, founded 
entirely, or almost entirely, on information and belief. He 
would hesitate to regard such onus as discharged, where 
those who must necessarily be conversant with the whole 
matter, namely the directors, did not put in any affidavit, 
and were therefore shielded from cross-examination. 

Luxmoore, L.J., agreed. 

CounsEL: J. A. Woolfe (for Milner Holland, on war service) : 
Leslie Morris Smith (Raymond Jennings with him). 

Soxicrrors: Waller, Neale & Houlston; Woolfeand Woolfe. 


{Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


Blanket v. Palmer. 
MacKinnon and Clauson, L.JJ., and Farwell, J. 
16th February, 1940. 

Courts (EMERGENCY) PowerRS—LANDLORD AND TENANT 
JUDGMENT OBTAINED BY LANDLORD FOR POSSESSION AND 
ARREARS OF RENT—APPLICATION FOR LEAVE TO ENFORCE 
—OrvER OF CoURT PREVENTING ENFORCEMENT ON 
TENANTS MAKING WEEKLY PAYMENTS AMOUNTING TO 
LESS THAN RentT—VALIDITY. 

Appeal from order made by Cassels, J., in Chambers. 

The respondent, Palmer, carried on the business of a fried 
fish shop at premises in London, which he held on lease from 
the appellant for twenty-one years at a rent of £150 a year, 
payable in weekly payments of £2 17s. 8d. He fell into arrears 
with the rent, and in November, 1939, the appellant issued a 
writ claiming possession, arrears of rent amounting to £203s. &d., 
and mesne profits. The lease contained the usual proviso for 
re-entry on rent being in arrear. On the 16th January, 1940, 
judgment was given for possession and for the amounts 
claimed in respect of arrears of rent and mesne profits. On 
an application by the appellant for leave to proceed to enforce 
her judgment, the respondent filed an affidavit stating that 
the profits of his business had been seriously reduced owing 
to the black-out. Master Baker gave the appellant leave to 
proceed, but ordered that the leave should be suspended so 
long as the respondent paid £3 a week. Cassels, J., having 
varied that order, directing the respondent to pay £10 by the 
5th February and £1 10s. a week thereafter, the present 
appeal was brought by the landlord. 

MacKinnon, L.J., giving judgment, said that the Master’s 
order ought to have directed the payment of the £3 a week as 
to £2 17s. 8d. in respect of accruing mesne profits, and as to 
2s. 4d. in respect of arrears. The effect of the judge’s order 

yas that the landlord could never get possession of the 
premises in question so long as the tenant paid £1 10s. a week ; 
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that drastically affected the contractual rights of the parties. 
It had been suggested that it was not within the power of the 
court to alter the contractual rights of the parties. He (his 
lordship) did not desire to express any opinion on that question 
of principle ; the terms of the Act were so wide and vague 
that it might be within the power of the court to order almost 
anything in defiance of the contractual obligations of the 
parties ; he would confine himself to the particular facts of 
the case. The present case concerned business premises ; 
towards that business the plaintiff landlord supplied the 
premises; the defendant supplied the work of managing 
the business, buying the materials, and attending to customers, 
and various merchants supplied the fish, potatoes, and other 
requirements. The latter had to be paid at the proper market 
rate for what they supplied ; by the judge’s order the only 
person to be deprived of his share of profit was the plaintiff, 
the landlord. It was clear from the fact that the landlord 
was asking for possession that the premises were of a kind 
for which another tenant could be found to pay the full 
amount of the rent if the defendant could not. Looking at 
the case from that point of view, he (his lordship) thought that 
the Master’s order was right, subject to its rectification in a 
matter of form. The appeal would, therefore, be allowed and 
the order of the Master restored. 

Ciauson, L.J., and FARWELL, J., agreed. 

CouNSEL: Quass ; Aldous. 

Soticirors : H. W. Henniker Rance & Co.; 


Hawkins. 
[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Crane and 


Appeals from County Courts. 

Youngs v. Youngs (Baker, Claimant). 

Slesser, MacKinnon and Goddard, L.JJ. 
30th January, 1940. 

Birt or SaLe—BiLtL not REGISTERED—CLAIM AGAINST 
SueRtrFF—INTERPLEADER—CLAIMANT EMPLOYED AS HovusE- 
KEEPER BY JUDGMENT DEBTOR—GOODS REMAINING IN 
JupgMent Desror’s HovusE—WHETHER IN APPARENT 
PossEssION OF JUDGMENT Desror—BILLS or SALE Act, 
1878 (41 & 42 Vict., c. 31), ss. 4, 8. 

Appeal from Willesden County Court. 

The plaintiff, who was the petitioner in a divorce suit, 
obtained an order against her husband for alimony. Her 
husband being in default and her claim not being satisfied, 
the husband’s goods were seized by the sheriff. Thereupon 
the claimant, Miss Baker, who was a housekeeper employed 
by the husband, claimed certain furniture then in the husband’s 
house, alleging that she had bought it from the husband for 
two sums, a sum of £50 10s. paid in March, 1939, and a sum 
of £39 paid in June, 1939. An interpleader was accordingly 
directed. The plaintiff contended that the transactions by 
which the sales to the claimant were accomplished were 
assurances of personal chattels and therefore bills of sale 
within s. 4 of the Bills of Sale Act, 1878, and that, the receipts 
not having been registered and the furniture being in the 
possession or apparent possession of the husband, the sales 
were void as against the sheriff under s. 8 of that Act. The 
claimant contended that the furniture, being in the house in 
which she lived, was in her possession. The county court 
judge found that the sales were genuine transactions, but that 
there was no intention on the part of the husband to part 
with the possession of the furniture, and he accordingly gave 
judgment against the claimant. The claimant appealed. 

Stesser, L.J., dismissing the appeal, said that there was 
authority for saying that where possession might be in one 
person or another, but it was doubtful which, then the law 
attributed possession to the person who had the legal title. 
Ramsay v. Margrett [1894] 2 Q.B. 18, and French v. Gething 
[1922] 1 K.B. 236, were cases where it was doubtful whether 
possession was in the husband or wife, and a similar point 
was decided in Antoniadi v. Smith [1901] 2 K.B. 589. But 





in the present case the county court judge had found (1) that 
the claimant was the servant of the husband, and (2) that 
the furniture was still being used by the husband and his 
daughter. It was therefore not a case where it was doubtful 
in whose possession the goods were. There was ample 
evidence on which the county court judge could find that 
the goods were in the possession of the execution debtor, the 
husband. The case, therefore, fell within s. 8 of the Bills of 
Sale Act, 1878, and the sales were void as against the sheriff’s 
officer. The appeal accordingly failed. 

MacKinnon and Gopparp, L.JJ., agreed. 

CounsEL: H. E. Park, for appellant ; Norman BE. Wiggins, 
for respondent. 

Soxicrrors : Samuel Coleman ; Saville, Bailey & Scott. 

[Reperted by H. A. PALMER, Esq., Barrister-at-Law.] 


High Court—Chancery Division. 
In re Beckett’s Settlement. Jn re Beckett ; 
Eden v. Von Stutterheim. 
24th January, 1940. 
SETTLEMENT—DISCRETIONARY Trusts—No Express Power 
oF ADVANCEMENT—EXERCISE OF Statutory PowreR— 

CONSENTS REQUIRED—* PERSONS ENTITLED TO ANY PRIOR 

LIFE OR OTHER INTEREST ’’—TRUSTEE Act, 1925 (15 Geo. 5, 

c. 19), s. 32, subs. (1) (e). 

By a settlement made the 17th December, 1926, certain 
shares were settled, after a life interest which had determined, 
upon trust to apply the income or some part thereof for the 
maintenance or benefit of Mrs. D or all or any of her issue 
by her then or any subsequent marriage as the trustees 
should in their absolute discretion think fit, and after her 
death upon trust for her children as she should appoint, and, 
in default of appointment, for her children at twenty-one or 
marriage. This settlement contained no express power of 
advancement. Mrs. D had been married twice. There were 
three children of her first marriage, all infants, who were 
defendants to the summons. The eldest daughter was 
nineteen years of age and about to marry. It was desired 
to settle her interest under the settlement. As there was no 
express power of advancement, the trustees wished to exercise 
the statutory power conferred by s. 32 of the Trustee Act, 
1925, as regards a portion of the presumptive share of this 
daughter. For the statutory power to be exercisable three 
provisions have to be fulfilled, the third, (c), being that 
“No such payment or application shall be mgde so as to 
prejudice any person entitled to any prior life or other 
interest, . . . unless such person is in existence and of full 
age and consents in writing to such payment or application.” 
This summons was taken out to determine the question 
whether the defendants, as objects of a discretionary trust, 
were persons “entitled to any prior life or other interest ” 
whose consent was required. 

Stmonps, J., said the first and second provisoes to the 
section could be complied with, the question was as to the 
third. Had the consent of the persons who were objects of 
the discretionary trust to be obtained? If the whole fund 
was applicable exclusively for their benefit they could together 
put an end to the discretionary trust (In re Smith ; Public 
Trustee v. Aspinall [1928] Ch. 915). The object of such a 
trust had a certain interest in the fund (Attorney-General v. 
Farrell [1931] 1 K.B. 81). According to the ordinary language 
of conveyancing it could not be right to predicate of the 
object of a discretionary trust that he was entitled to a vested 
or contingent interest in the trust fund. He had come to the 
conclusion that it was competent to the trustees to exercise 
the statutory power of advancement without obtaining the 
consent of any of the persons who were the objects of the 
discretionary trust. 

CounseL: Renfield ; Cozens-Hardy Horne ; Winterbotham. 


Sortcitors : Waterhouse & Co. 
[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


Simonds, J. 
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Abingdon Borough Council v. James. 
Simonds, J. 7th February, 1940. 


PusLtic Heatra—Borovuenr Counci, Lays WaTER MAIN IN 
AREA OF RuraLt District CounciL—PuURCHASER BUYS 
LanD—No NOorvicE OF EXISTENCE OF Matn—BvILps 
BUNGALOWS ABOVE MAIN—PLANS APPROVED BY RURAL 
AvuTHoRITY—AccEss TO MAIN IMPOSSIBLE—MANDATORY 
ORDER TO REMOVE BuriLpINGS—PuBLIc Hearn Act, 
1875 (38 & 39 Vict., c. 55), ss. 26, 54—Pusriic HEALTH 
Act, 1875 (Support OF SEWERS) AMENDMENT Act, 1883 
(46 & 47 Vict., c. 37), s. 3 (3)—Pusiic Heattau Act, 1936 
(26 Geo. 5 & 1 Edw. 8, ec. 49), s. 25. 

The plaintiffs, a borough council, had in 1934 constructed 
a water main under their statutory powers. The main 
passed through an area within the jurisdiction of a rural 
district council. The main in this area was laid under 
agricultural land, and the owner was paid full compensation 
for all damage, present or future. In 1936 a portion of this 
land was acquired by a purchaser, who had no notice of the 
existence of the main. He duly obtained the consent of 
the rural authority to his plans and built two bungalows, 
one directly over the main, the other partly over the main. 
The purchaser subsequently sold both bungalows to the 
two defendants. In these actions, which were consolidated, 
the plaintiffs asked for an injunction to restrain the defendants 
from allowing the bungalows to remain, so as to prevent the 
plaintiffs’ free access to their water main. 

Stmonps, J., said that the plaintiffs were under a public 
duty to maintain all water mains vested in them. Speedy 
access to the main for the purpose of inspection and repair 
was of peculiar importance to them. As dominant owners 
they could require a servient owner not to make their task 
practically impossible or substantially more difficult (Goodhart 
v. Hyett, 25 Ch. D. 182). As their right of access to the 
main had been infringed, they were prima facie entitled to 
relief. It was alleged that under the combined effect of 
the Waterworks Clauses Act, 1847, and the Public Health 
Act, 1875 (Support of Sewers) Amendment Act, 1883, the 
plaintiffs were bound to deposit a plan showing the line 
of the main with the rural district council, which they had 
not done. This, however, would not debar the plaintiffs 
from their rights, although it might expose them to penalties. 
The Public Health Act, 1936, s. 25 (3), which prescribed 
when and how a building erected over a water main might 
be pulled down, did not apply. His lordship therefore had 
no alternative but to grant a mandatory order, but he 
postponed its operation for twelve months. 

CouNSEL: Spens, K.C., and F. McMullen ; 
Stone. 

Soxicitors: Sharpe, Pritchard & Co., for W. Croasdell, 
Town Clerk, Abingdon ; Preston, Lane-Claypon & O Kelly, 
for Andrew Walsh & Son, Oxford. 


[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


Leonard 


High Court—King’s Bench Division. 
Francis v. Squire. 
Asquith, J. 27th November, 1939. 


LANDLORD AND TENANT—BREACH OF COVENANT—MEASURE 
oF DAMAGES—PRIVATE STREET WoRKS—COsT APPORTIONED 
ON DeMIsED PREMISES—REFUSAL OF TENANT TO PAY IN 
BREACH OF COVENANT—LIABILITY TO HiGHway AUTHORITY 
NOT DISCHARGED BY LANDLORD—WHETHER LANDLORD 
ENTITLED TO RECOVER FROM TENANT WHOLE OF SuM 
APPORTIONED. 

Action for damages for breach of covenant on a lease. 

The plaintiff leased to the defendant premises, consisting 
of a house and orchard, which abutted on a private street. 
The county council having executed works on the street 
under the Private Street Works Act, 1892, their cost was 








apportioned among the frontagers, the sum assessed on the 
freehold of the demised premises being £133 13s. 3d. In 
the lease the tenant covenanted inter alia “ to bear, pay and 
discharge all existing and future rates, taxes, assessments, 
duties, impositions, and outgoings whatsoever imposed or 


charged upon the demised premises’ or on the owner or 
occupier, or payable by either, in respect of them, except 
landlord’s property tax. The defendant failed to pay to the 
county council the £133 13s. 3d., and the plaintiff accordingly 
brought this action, at the date of the hearing of which he 
had himself paid the council some £29 on account of the 
amount due. The defendant contended inter alia that he 
was, on the true construction of the lease, not liable to pay 
the sum claimed. 

AseuitH, J., said that the defence fell into two sections: 
first, the defendant admitted, on the wording of the covenant 
as it stood and on the authorities as they stood, that it was 
impossible for him to contend with success in that court 
that road charges were not assessments, impositions or out- 
goings within the covenant. He desired, however, to keep 
the point open in the event of an appeal to a court on which 
those authorities would not be binding. On the assumption 
that the covenant was binding and had been broken, he 
argued that the plaintiff could not recover from the defendant 
any sums except such as he, the plaintiff, had actually had 
to pay to the county council before the date of the issue of 
the writ. At that date the plaintiff had paid no part of 
the charge. By the date of the hearing he had paid some 
£29 only. It was argued that the covenant was one for the 
breach of which damages must be proved, and that only sums 
could be recovered which could be shown to have been dis- 
bursed in consequence of the defendant’s failure to discharge 
his obligations. A liability which had not yet matured in 
payment was, according to that argument, excluded. In 
his (his lordship’s) opinion, there was authority against that 
contention. First of all, apart from the particular form of 
the covenant, it was plain that, not only where there were 
engagements to indemnify, but in all other kinds of cases, 
a plaintiff could often recover a sum of money, without 
proving that he had already had to disburse it, by showing 
that he had come, through the defendant’s fault, under a 
liability to disburse it. Counsel for the plaintiff had cited 
the instance of an ordinary running-down case, in which a 
plaintiff was plainly entitled to recover the amount for which 
he had become liable to a doctor for fees, without showing 
that he had actually paid the fees. Loosemore v. Radford 
(9 M. & W. 657) and Lethbridge v. Mytton (2 B. & Ad. 772) 
had been cited in argument. The latter was in point for the 
reason that, on the making of a final apportionment, a charge 
attached immediately to premises for the sums apportioned 
onthem. That charge attached to the freehold and therefore 
the obligation imposed by the covenant in the present case 
was, in effect, to relieve the premises of the charge. In 
Lethbridge v. Mytton, supra, a defendant had failed in a 
covenant to pay off incumbrances to the amount of £19,000 
on certain estates and he was held liable to the plaintiff for 
the whole £19,000, though no special damage had been 
pleaded or proved. So here, the plaintiff had come under 
a liability to pay the sum which would in effect clear the 
charge off the premises. In Loosemore v. Radford, supra, 
the plaintiff and defendant were joint makers of a promissory 
note, the defendant as principal and the plaintiff as surety. 
The defendant having failed in a covenant to satisfy the payee 
on a certain date, the plaintiff was entitled to recover the 
amount of the note although he had not himself paid it. 
Both cases were in point and the action succeeded. 

CounsEL: Valentine Holmes ; H. G. Robertson. 

Soricrtors : George L. Barnett & Co. ; Simmons & Simmons. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 
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Digby v. General Accident Fire and Life Assurance 
Corporation, Ltd. 
Atkinson, J. 13th February, 1940. 

InsURANCE (Motror)—Po.Licy INDMENIFYING POLICYHOLDER 
AND PERSON DRIVING WITH HIS PERMISSION—COLLISION— 
DAMAGES RECOVERED BY POLICYHOLDER AGAINST HIS 
(CHAUFFEUR—CHAUFFEUR ENTITLED TO INDEMNITY BY 
INSURERS. 

Special case stated by an arbitrator. 

The General Accident Fire and Life Assurance Corporation, 
Ltd., issued in respect of a motor car a policy to a Miss 
Thompson. On the 16th March, 1937, while the policy was 
in force, the claimant, Miss Thompson’s chauffeur, was driving 
a motor car in which she was a passenger when a collision 
occurred in which she was injured. Judgment was entered 
in an action in the King’s Bench Division in favour of Miss 
Thompson against the claimant for £5,000 and £693 Is. 9d. 
agreed costs. The chauffeur now claimed to be indemnified 
by the respondents in respect of that judgment and those 
costs, but the insurers denied liability. By cl. 2 (1) of the 
policy the insurers agreed to indemnify the policyholder ** in 
respect of . . . any claim by any person (including passengers 
in the automobile), for . . . accidental bodily injury caused 
in connection with such automobile...” By cl. 2 (3) the 
insurance extended to indemnify in like manner any person 
while driving the car on the order or with the permission of 
the policyholder “‘ provided that such person should, as 
though he were the policyholder, observe, fulfil, and be subject 
to the terms, exceptions, and conditions of the policy ... ” 
The proposal form included unlimited indemnity in respect of 
claims by the public for personal injury against (a) the policy- 
holder, (6) any person driving on the policyholder’s order or 
with his permission. It was contended by the insurers that 
the claimant could only proceed against them, if at all, by 
arbitration ; that the claimant was not, by the combined 
effect of the terms of the policy and s. 36 (4) of the Road 
Traffic Act, 1930, or at all, a party to the arbitration clause 
contained in the policy ; that when the insurance was extended 
under el. 2 (3) the words “ any person ” in el. 2 (1) did not 
include the policyholder, but was limited to persons who were 
not parties to the policy but mere members of the public ; 
and that the liability of the claimant to Miss Thompson was 
a contractual liability, although the judgment obtained by 
her was in an action in tort. The respondents kept open the 
point, which they conceded they were precluded by authority 
from arguing before the umpire, that on the true interpretation 
of the policy and of s. 36 (4) of the Road Traffic Act, 1930, 
the claimant had no legal rights whatever against the 
respondents. The arbitrator awarded in favour of the 
claimant subject to questions left for the court. 

Atkinson, J., said that in Guardian Insurance Co. v. 
Sutherland (unreported: but see 63 LI. L. Rep. 220), 
“Branson, J., said that s. 36 did not, in his opinion, impose 
any statutory liability on the insurer, but only gave to 
persons specified a statutory right to sue on the contract 
which they did not otherwise possess.” He (Atkinson, J.) 
entirely agreed with that view. The claimant could only 
enforce the obligations contained in the policy. On the 
first question, whether the arbitration clause applied to the 
present claim, regard must be had to the words: “ Such 
person shall as though he were the policyholder, observe, &c.” 
in cl. 2 (3) of the policy. In his opinion a person bringing an 
action was bound by the terms of the contract by which he 
was permitted to sue, and the answer to the question was, 
therefore, in the affirmative. On the second question reliance 
was placed by the appellants on an opinion expressed by 
Lord Robertson in a Scots case that the scope of the indemnity 
was to be determined only by reference to the main part of 
the contract, and that a policyholder was not a person 
against whose claim indemnity was provided. The words 
in that case were different from those in the present case. 





Counsel for the claimant had argued that the words in the 
present case contemplated such an extension of the insurance 
as would indemnify the driver as completely as the policy- 
holder, and that third-party liability must be considered 
in relation to the person liable. Counsel was right when 
he said that cl. 2 (3) of the policy meant that the insurance 
should extend to indemnify an authorised driver in respect 
of any claim of any person (including passengers in the car). 
If cl. 2 (1) gave a complete indemnity to the policyholder, 
there was no reason why cl. 2 (3) should not be held to give 
complete indemnity to the driver. The award must be 
confirmed. 

CounseL: Willink, K.C., and Berryman (insurers) ; 
Samuels, K.C., and Armstrong-Jones. 

Soticirors: Kenneth Brown, Baker, Baker ; 
Burgis & Co. 

[Reported by R. C. CaLBURN, Esq., Barrister-at-Law.] 
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Societies. 
The Law Society. 


SOLICITORS FINAL EXAMINATION, MARCH, 1940. 


As has already been announced, the Council of The Law 
Society are promoting legislation (inter alia) to enable them 
to grant permission to take the final examination earlier than 
the date prescribed by the Solicitors Act, 1932. 

In view of the number of articled clerks liable to be called 
up for military service within the next few months, and in 
the hope that their Bill will become law at an early date, and 
will be made retrospective in this respect, the Council have 
decided to permit to sit for the final examination in March, 
1940, any articled clerk who has passed or is exempt from 
passing the intermediate examination. 

A notice of intention to sit for the examination in any such 
circumstances will be accepted without payment of a late fee, 
but candidates who take advantage of this permission must 
take the risk that the Bill may not become law in this form, 
and also that if and when the power is vested the Council may 
not exercise their discretion in any particular case. 


The Grotius Society. 

A meeting of the Society was held at The Royal Society, 
Burlington House, Piccadilly, W., on Wednesday, 14th 
February, at 4 p.m., when a paper was read by Mr. C. Wilfred 
Jenks on ‘“ The Significance to-day of James Lorimer’s 
Ultimate Problem of International Jurisprudence.” James 
Lorimer’s death occurred on 13th February, 1890. The 
Right Honourable The Lord Alness, P.C., K.C., LL.D., took 
the chair. 


, 








War Legislation. 


(Supplementary List, in alphabetical order, to those published, 
week by week, in THE SOLIcITORS’ JOURNAL, from 16th 
September, 1939, to the 17th February, 1940, inclusive.) 


ROYAL ASSENT. 
The following Bill received the Royal Assent on the 
20th February :— 
Trade Boards and Road Haulage Wages (Emergency 
Provisions). 
Progress of Bills. 
House of Lords. 


Cotton Industry Bill. 
Read Third Time. [21st February. 
Coventry Corporation Bill. 
Read Second Time. (20th February. 
Industrial Assurance and Friendly Societies (Kmergency 
Protection from Forfeiture) Bill. ; 
Read Second Time. [21st February. 
King Edward the Seventh Welsh National Memorial Associa- 
tion Bill. 
Read Second Time. [20th February. 
Royal Society for the Prevention of Cruelty to Animals Bill. 
Read Second Time. ? [20th February. 
Special Enactments (Extension of Time) Bill. : 
Read Third Time. [21st February. 
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House of Commons. 
Agriculture (Miscellaneous War Provisions) Bill. 
Read Third Time. [22nd February. 


Statutory Rules and Orders. 


No. 209. Civil Defence (Specified Areas) Order, dated 
January 29. 

No. 219. Customs. The Export of Goods (Control) (No. 4) 
Order, dated February 16. 

No. 208. Debts Clearing Offices. Turkey. Amendment 
No. 2 Order, dated February 14. 

No. 213. Emergency Powers (Defence). The Acquisition 
of Securities Order, dated February 17. 

No. 196. Emergency Powers (Defence). The Control of 
the Cotton Industry (No. 4) Order, dated 
February 9. 

No. 206. Emergency Powers (Defence). The Control of 
Non-Ferrous Metals (No. 5) Order, 1939, 
Direction No. 2, dated February 12. 

No. 203 Emergency Powers (Defence). The Potato (1939 
Crop) (Charges) Order, dated February 10. 

No. 214 Emergency Powers (Defence). The Protection of 
Ixposed Personnel (Merchant Ships) Order, 
dated February 14. 

No. 199. Emergency Powers (Defence). Railways (Annual 
Accounts and Returns) Order, dated February 9. 

No. 207 National Debt. The Government Stock Regula- 
tions, dated October 31. 

No. 184. Safeguarding of Industries (Exemption) No. 4 


Order, dated February 7. (Dodecyl Alcohol.) 
War Risks (Commodity Insurance) (No. 1) Order, 
dated February 10. 


No. 198. 


Copies of the above Acts, Bills, S.R. & O.’s, etc., can be 
obtained through The Solicitors’ Law Stationery Society, Ltd.. 
22, Chancery Lane, London, W.C.2, and Branches. 








Legal Notes and News. 
Notes. 


On Monday next, the 26th February, the Supreme Court 
will resume the usual practice of sitting from 10.30 to 4 0’clock 
on week-days other than Saturday. 

Mr. H. H. Lavington has been elected Chairman of the Law 
and City Courts Committee of the Corporation of London. 
Mr. Lavington was admitted a solicitor in 1895. 


Wills aad Bownsite. 


Mr. Adolphus Frederick William Stephens, solicitor, of 
Chatham, left £41,149, with net personalty £23,779. 

Captain Molyneux Frederick Thomas, solicitor, of Brecon, 
left £9,272, with net personalty £8,876. 








Mr. Thomas Henry Whiteley, solicitor, of Nantwich, left 
£98,354, with net personalty £93,555. 
Court Papers. 
Supreme Court of Judicature. 
20TA OF REGISTRARS IN ATTENDANCE ON 
EMERGENCY APPEAL CourRT. Mr. JusTICE 
DaTE Rota. No. 1. FARWELL. 
Mr. Mr. Mr. 
Feb. 26 Blaker More Jones 
oe | More Reader Ritchie 
» Reader Andrews Blaker 
ee Andrews Jones More 
Mar. 1° Jones Ritchie Reader 
a A Ritchie Blaker Andrews 


Group B. 
Justice Mr. JUSTICE 


Group A. 
Mr. Justice Mr. Justice Mr. 


BENNETT. SrMonpDs. CROSSMAN. Morton, 
DatTrE Witness. Non- Witness. Non- 
Witness. Witness. 
Mr. Mr. Mr. Mr. 
Feb. 26 Blaker Reader Andrews Ritchie 
»» 27 #42xMore Andrews Jones Blaker 
~~» oo Reader Jones Ritchie More 
» 29 Andrews Ritchie Blaker Reader 
Mar. 1 Jones Blaker More Andrews 
= 2 «Ritchie More Reader Jones 





Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (26th October 1939) 2%. Next London 
Exchange Settlement, Thursday, 7th March, 1940. 


Stock 





— t Approxi- 
div. e 
Months 21 Feb. a a 
1940. Herc; |redemption 

ENGLISH GOVERNMENT ere £s.d.\/£s8. d. 
Consols 4% (1957 orafter.. FA 108 |314 1/3 7 6 
Consols 24% .. . JAJO|; 74 13 7 7 — 
War Loan 34% 1952 or rafter . -- JD) 99 |310 8 -- 
Funding 4% Loan 1960-90 - MN 1114/3111 9/3 4 3 
Frnding 3% Loan 1959-69 - AO) 9723/3 14/3 2 4 
Funding 23% Loan 1952-57 .. ve JD 97$,;216 5 21810 
Funding 24% Loan 1956-61 .. .-. AO 913/214 6/3 0 8 
Victory 4% Loan Av. life 21 years .. MS 109}xd' 313 3/53 7 6 
Conversion 5% Loan 1944-64 -. MN 111 |410 1/113 1 
Conversion 34% Loan 1961 or after AO 100 (310 0:3 10 0 
Conversion 3% Loan 1948-53 os MS 1013} 218 11|);215 0 
Conversion 2$% Loan 1944 49 oe AO 100} 2 910;2 8 8 
National Defence Loan 3% 1954-58 JJ 1003 |} 219 6/218 9 
Local Loans 3% Stock 1912 orafter JAJO 86 3 9 9 — 
Bank Stock Pe re “s AO 337 |3 11 2 - 
Guaranteed 23% Stock (Irish Land 

Act) 1933 or after .. JJ 814'3 7 6 ~- 
Guaranteed 3% Stock (Irish Land 

Acts) 1939 or afte or se ‘ JJ, 864'3 9 4 — 
India 44% 1950-55 ; - MN 110 4 110!'3 61 
India 33% 1931 or after . JAJO 91 316 11 — 
India 3% 1948 or after ._JAJO 78 | 31611) — 
Sudan 44% 1939-73 Av. life 27 years FA 108 43 4°>4 0 2 
Sudan 4% 1974 Red. in part after 1950 MN 106 315 6/3 6 9 
Tanganyika 4% Guaranteed 1951-71 FA 107 3149/3 4 8 
L.P.T.B. 44% “ T.F.A.”’ Stock 1942-72 JJ 103 4 7 5/3 0 0 
Lon. Elec. T. *F. Corpn. 2$% 1950-55 FA) 914/214 8/3 3 9 
COLONIAL SECURITIES 
*Australia (Commonw’th) 4% 1955-70 JJ 10545 31510) 310 5 
Australia (Commonw’th) 3% 1955-58 AO} 914'3 5 7/312 6 
*Canada 4% 1953-58 - -- MS 1074 314 5/3 6 6 
*Natal3% 1929-49 .. .. .. JJ 98 313(°3 5 6 
*New South Wales 3% 1930-50... JJ 983/311 1/313 8 
*New Zealand 3% 1945 .. AO!) 974'3 1 6/311 1 
Nigeria 4% 1963 — a -- AO) 107 |314 9/311 2 
Queensland 33% 1950-70... ¥¢ JJ 95$'313 4/315 0 
*South Africa 34% 1953-73 .. JD 102 |3 8 8/3 6 2 
*Victoria 34% 1929-49 -- AO 993/310 4/311 2 
CORPORATION STOCKS 
Birmingham 3% 1947 or after me JJ 84 (311 5 —~ 
Croydon 3% 1940-60 -- AO 93 |3 46/3 910 
*Essex County 33% 1952- -- JD) 102 |3 8 8/3 6 2 
Leeds 3% 19:2 27 or after ; JJ) 8 311 5 — 


Liverpool 35% Redeemable by agree- 
ment with holde ors OF by purchase . 
London County 23%! Consolidated 

Stock after 1920 at option of Corp. MJSD 70 31011) — 
London County 3% Consolidated 
Stock after 1920 at option of Corp. MJSD 84 311 5) — 


JAJO| 95 (313 8 -- 


*London County 34% Consolidated | 
Stock 1954-59 ‘ : -- FA 103 |3 8 0);3 47 
Manchester 3% 1941 or ‘after .. FA 83 |312 3| 


*Metropolitan Consd. 24% 1920-49 ..MJSD 98 211 0/214 7 


Metropolitan Water Board 3% “ A” 


1963-2003 .. o* se -- AO! 873 /)/3 8 7 9 10 

Do. do. 3% “ B”? 1934-2003 MS 83} 3 71013 9 0 

Do. do. 3% “‘ E”’ 1953-73 os JJ 92 35 3/3 8 2 
*Middlesex County Council 4% 1952-72 MN, 105 «316 2/310 3 
* Do. do. 44% 1950-70 .. .. MN 107 |4 4 1/314 3 
Nottingham 3% Irredeemable MN 84 311 5 — 
Sheffield Corp. 34% 1968... os JJ 101 |3 9 4;)3 810 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 


Gt. Western Rly. 4% Debenture .. JJ 105} 3 15 10 ~ 
Gt. Western Rly. 44% Debenture .. JJ 112 /4 0 4 aie 
Gt. Western Rly. 5% Debenture .. JJ 123434 1 0 — 
Gt. Western Rly. 5% Rent Charge... FA 116 | 4 6 2 _ 
Gt. Western Rly. 5% Cons. Guaranteed MA 113xd 4 8 6 _ 
Gt. Western Rly. 5% Preference MA 100}xd 419 6) — 
Southern Rly. 4% De benture JJ| 1044 }316 7) — 
Southern Rly. 4% Red. Deb. 196: 2-67 JJ 1054 31510) 312 8 
Southern Rly. 5% Guaranteed MA 115 $4 611 _ 
Southern Rly. 5% Preference MA 102,417 7 —_ 


* Not available to Trustees over par. 
t In the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date ; in the case of other Stocks, as at the latest date. 
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